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CONSTITUTIONALISM 
A. K. ROGERS 


HERE are few things more characteristic of Amer- 
ican politics than its professions of regard for the 
Constitution. A vague notion has existed that a par- 
ticular form of law is somehow the necessary foundation and 
guaranty of our liberties; it is there everlastingly to depend 
upon, and to relieve us from the necessity of facing and set- 
tling matters of principle. This notion of law as an entity ex- 
isting apart from the hesitating opinions and wavering wills of 
men in a higher realm of pure reason is a product of that in- 
veterate love of the human mind for glittering generalities 
which is always likely, when uncorrected, to lead us into 
trouble in the practical world. And especially when we find it 
utilized for the express purpose of putting a check upon the 
experimental spirit which is the natural corollary of demo- 
cratic theory, the situation merits all the critical attention it is 
now beginning to receive. 

There are two preliminary considerations which might 
lead one to hesitate before accepting respect for law as an ulti- 
mate principle. One is that when we consider facts instead of 
words, we discover that law, with all its good points, is never- 
theless entirely a human creation. The ideal of law is a very 
grand and perfect thing. But so, also, is the ideal of democ- 
racy, or of liberty; and if before worshiping democracy we 
ought to attend to the imperfections of actual human beings 
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in the state, so before worshiping law we should recognize the 
deficiencies of laws in particular. When we stop to think about 
it, we realize at once that all existing laws are made by fallible 
men, and interpreted and enforced by fallible men, acting un- 
der very mixed human motives, and with the normal limita- 
tions of vision. Law always implies back of it this human 
source. And when we translate veneration for law into vener- 
ation for lawyers, it loses something of its mystical claim. 
There is another cause for hesitation, and that is the sus- 
picion that even on the subjective side our traditional respect 
for law is not quite as profound and genuine as it assumes to 
be. With all their lip service, Americans are in practice in- 
clined to be rather lawless. Much of this can be accounted 
for, and even perhaps excused; but at any rate the fact of the 
discrepancy suggests a danger. If we can reconcile our theo- 
retical attachment to law with so much practical disregard for 
it, it shows that the principle is held more as an emotional 
prejudice than with any very precise meaning attached; and 
such a situation always gives an opportunity for interested 
parties to use the prejudice to further their private ends. 
That respect for law as a principle of loyalty has some im- 
portant meaning may, of course, be taken for granted. The 
question is: In what does this meaning consist? The worth 
of loyalty as such cannot be determined; we must know the 
value of the ends which loyalty serves. Now loyalty to law 
may take either of two forms. When men urge respect for law 
for its own sake, apart from the concrete grounds that render 
this or that law in particular respectable, it often has meant 
that they are urging submissiveness, in the interest of peace 
and quiet, as in itself a valuable human trait. It is not merely 
that people should prefer legal forms of action to force and 
revolution; they should accept certain legal forms in particu- 
lar, which subordinate any desire for change to the paramount 
claims of a system which they did not themselves determine, 
but into which they have entered as a heritage. Reason, in 
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other words, in its individual exercise, is definitely subordinat- 
ed to precedent. 

And no doubt at a certain stage of development a rever- 
ence for law in this non-rational sense may be politically use- 
ful. Before men can learn the value of steadiness and consis- 
tency in the attainment of their ends, they will very likely 
need to have habits of steadiness impressed upon them; and 
it is an advance when this takes the form, not of mere submis- 
sion to brute force, but of a sense, even though it be a blind 
and superstitious sense, of a value in order itself. But this 
cannot be the final goal. Until the rational character of law 
is seen and voluntarily accepted because it is my reason, and 
not simply because it is embodied in a traditional form, law 
has not attained its perfect growth. The praises of obedience 
and submissiveness as an ultimate human virtue, indulged in 
so lavishly by writers, such as Carlyle for example, with a par- 
ticular political bias, are apt to be misled here by confusing 
two very different things—obedience to natural necessity and 
obedience to men and human institutions. It is a part of the 
character of a strong man to recognize the inevitable and bow 
to it. It is equally his duty to distinguish carefully between 
the inevitable and that which can be altered by man’s will, 
and to refuse obedience to the latter except for reasons shown. 

While for the modern man, accordingly, there still remains 
a meaning to the virtue of respect for law, the meaning is a 
different one. It is in terms of self-reliance rather than sub- 
missiveness—of respect, not for an entity outside me, but for 
the integrity of myself and my own purposes. It means per- 
sistency and consistency in sticking to the rules I have intelli- 
gently laid down—not that have been laid down in my behalf 
—in spite of temptations to set them aside. Of course it may 
be one of my rules that I should submit my actions—not my 
reason—to the laws of my country, until such time as I can 
get them altered. But the cult of constitutionalism goes far 
beyond this. It holds that purposely we should arrange things 
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so that it may be as difficult as possible for people to make 
changes according to their personal desires and judgment, on 
the express ground that the Constitution knows better what 
is for their good than they know themselves, and that the 
habit of feeling their own imbecility, and submitting to a 
higher wisdom, is salutary for them. 

The modern advocate of constitutionalism will very likely 
not be willing to accept this as a true account of his position. 
The Constitution, he will probably insist, is not something 
from the outside imposed on the people’s will; it zs their will, 
in its higher and stabler form. And if it is asked why, in that 
case, people should not be permitted without hindrance, when 
they change their minds, to substitute the new will for the old, 
the reply will be that a wise man is bound to move slowly 
among pitfalls, and to surround himself with safeguards lest 
his frequent moods of wilfulness and impatience lead him to 
hasty action which he will afterward regret. } 

And in this there is no doubt an element of truth. It is 
here, indeed, that the chief theoretical justification of con- 
servatism lies. If conservatism meant simply the final value 
of the past, there would be little to say for it in an age ruled 
by the idea of evolution. We have by this time reached the 
point where things are bound to be settled in the end by argu- 
ment, and not by precedent. But rational discussion can be 
blocked by a too hasty desire for action, as well as by appeals 
to custom; and conservatism as a force which holds things 
back till opportunity for full discussion has been given is, con- 
sequently, a necessary element in the democratic state. 

But as a defense of constitutionalism, this will be found 
involving in almost every case a certain amount of mental 
confusion, through failing to distinguish sufficiently between 
the two quite different statements that the people ought to 
restrain themselves, and that they ought to be restrained. The 
former is a moral proposition, which no one will dispute. But 
it turns insensibly into the second as soon as we attempt to 
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translate it into terms of actual political institutions. That 
this is what the advocate of legalism commonly intends is 
plain; almost invariably one gets the impression from his 
words that the majority are, like minors, to be held in check 
because they ‘are incapable of determining wisely for them- 
selves, and because they would, were the checks removed, im- 
mediately plunge into a riotous debauch of legislation. 

The real animus of the traditional defense of the Consti- 
tution thus lies in the demand that the people should submit 
to a wisdom greater than their own, not to their own greater 
wisdom. And, accordingly, the claim that all that legalism 
stands for is the desirability of a check on hasty action is 
somewhat disingenuous. The Constitution does, indeed, guar- 
antee time for reconsideration; but that is a small part of its 
intent. It is not mere haste in the forming of popular judg- 
ment, but popular judgment itself which is most under sus- 
picion. Few people would seriously object if fundamental 
changes were only allowed to go through after opportunity 
for thorough discussion and perhaps for reconsideration, or if 
a too desultory public policy were prevented by making it 
difficult to alter measures once passed until sufficient time had 
elapsed to obtain some real experimental knowledge of their 
consequences. But when also we find so considerable an ap- 
proach to unanimity required as in practice usually to nega- 
tive the possibility of change, it is evident that we are no 
longer dealing with the mere spirit of caution, uncomplicated 
by a fundamental distrust of the majority and a desire to see 
it stripped of power. 

And no honest profession of confidence in democracy can 
easily be made to agree with such a practice. If we presup- 
pose in the populace a politically inferior class, it is consistent 
to advocate setting over them certain forms of law, put largely 
beyond the reach of legal modification on their part, as a 
means of steadying their will. But once allow that the check 
depends on their own free consent, and there is a certain 





204 INTERNATIONAL JOURNAL OF ETHICS 


anomaly in this. For the check would be useless except as the 
people were already exerting that steadiness in which the need 
of imposing it presumes them to be deficient. Since there is 
no power above themselves to compel obedience, the Consti- 
tution itself would be a scrap of paper did they not choose 
voluntarily to respect it. And if people are capable of living 
under a fixed constitution, without the need of outside force, 
the presumption is in favor of their being prepared already 
for the final step, and for the freedom not only to determine 
their goal within arbitrarily fixed limits, but to determine it 
altogether and without restraint. 

Historically, too, the interpretation in question has a dubi- 
ous standing. It may be conceived as barely possible that a 
nation might be conscious of its own temporary departures 
from reason, and so intentionally place artificial checks upon 
itself, as the man who distrusts his strength to hold out against 
the temptation of drink may at some favorable moment sur- 
round himself with safeguards that are meant to bind him in 
his weaker moods; though this seems to presuppose, to make 
the analogy good, a pathological state which it is difficult to 
attribute to nations. For apart from such a pathological will, 
what reason has anyone to take for granted that the judgment 
which adopts a constitution is likely to embody a truer insight 
than the later judgment, with all its added experience to draw 
upon, which proposes to make changes in it? 

But in any case there is no sufficient evidence that the sup- 
position represents a historical fact. The American people 
has, indeed, for reasons now rapidly losing their force, acqui- 
esced in the restrictions of the Constitution, and has even 
found it reasonably suited to its needs. But that the people— 
the mass of men whose judgment the theorists distrust—ever 
consciously imposed the check upon themselves with the mo- 
tive the theory implies, there is no plausible ground for holding. 
On the contrary, it was settled upon them by aristocratically 
minded politicians who definitely believed that the minority 
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alone was fit to rule, and a part of whose intention was, in 
the absence of that established security for a permanent aris- 
tocratic control which American conditions had undermined, 
to devise a means to hold in check the vagaries of the majority 
in accordance with what they thought was fitting. If they 
had had reason to be confident that the later will of the nation 
would still have been the will of their own particular class, it 
is not likely that we should have heard much in America, any 
more than in England, about the need for hard-and-fast con- 
stitutional limitations. When it is said, accordingly, that the 
Constitution is really the will of the majority itself, this can 
only be in the Pickwickian sense of that philosophy which 
means by liberty the thing that is really best for a man 
whether he wants it or not, and which is able thus to reconcile 
democratic principles with the practice of aristocracy. 

Here at any rate is the actual situation: We have been 
trying by the constitutional ideal to keep things from chang- 
ing except within narrow limits. This is the primary purpose 
of a fixed constitution—not to prescribe the conditions under 
which change is likely to be well considered, but to set before- 
hand boundaries within which it is regarded as salutary that 
changes should be allowed. There will be two possibilities, 
accordingly; either the attempt will succeed or it will fail. 

If it succeeds, a certain advantage may accrue. But there 
is no necessity whatever that this should prove an advantage 
to society; in the first instance, at any rate, it benefits par- 
ticular elements within society. The obvious thing about 
legalism is that it protects vested rights. Whatever its original 
motive, in practice it is a check which a part of the population, 
satisfied with things as they are, tries to exert over another 
portion which it thinks not so likely to be contented. Pri- 
marily it is a weapon of the property-owning classes against 
the dispossessed; the more difficult you make change, the 
safer you make those interests already secured and under the 
protection of the law. This is expressed with praiseworthy 
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directness in the dictum, embodied in a recent judicial deci- 
sion, that there are three great objects of the Constitution— 
life, liberty, and property—and that the greatest of these is 
property. 

Naturally there are rights which owners of property pos- 
sess, and which ought to be considered. But other people also 
have rights, in the moral if not in the legal sense. And to make 
it far more difficult to correct injustices after they have be- 
come legalized than before is to give a preferential advantage 
to a special class rather than to recognize its fair claims. The 
sole excuse for this would be that only by such means can the 
feeling of general security be attained. But in reality sucha 
demand indicates the weak point of the ideal rather than 
serves to justify it. The more difficult experimental change is 
made, the more men’s minds are turned to revolution, and the 
more, in consequence, real security is jeopardized. To have 
any large element in the population resentful of the funda- 
mental law of the state—and no one can afford to overlook 
the growing hostility of the working classes in particular—is a 
questionable method of developing that regard for law which 
the constitutional ideal professes to exalt, and apart from 
which it loses all justification in a democracy. Respect for law 
is in itself desirable; but a given device for securing this can 
only be judged by its fruits, and not by its good intentions. 

Accordingly when we hear a reverence for law and for the 
courts urged as a first and sacred duty, the high moral tone 
ought not to blind us to the fact that we usually are listening 
to a defense of things as they exist. A leading editorial in a 
New York daily says, 

To put down the spirit of lawlessness, to inspire the public with a new 
and higher respect for American institutions, for law, for authority, for 
justice and its ministers, is the very soul and substance of progress and 
betterment Impatience with the checks and restraints of the 
Constitution and the laws is largely the product of what is called the pre- 
vailing unrest, which itself has been produced by the preachments and 
agitations of a multitude of imperfectly developed mentalities. Out of the 
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ferment of minds half-baked, a process which they call thinking, there has 
been evolved a host of ideas they suppose to be new, though they are as 
old as the hills, ideas that have been rejected by experience and by wisdom. 
This is an attitude which has only to be persisted in to make 
the whole situation hopeless. What it means in plainer words 
is this: Everything is as it should be. No one has any real 
grievance, but is only persuaded he has by pernicious agitat- 
ors. And all we need to do, therefore, is to shut off the expres- 
sions of discontent, whereupon discontent will die for lack 
of fuel. 

The contention so far has been that the theory of a fixed 
constitution rests on the presumption that a change in institu- 
tional forms, along the line of changing ideals of justice and 
of human welfare, is something to be avoided as long as pos- 
sible, instead of being encouraged and rendered fertile of re- 
sults that will test the validity of these new political ideas; 
and it thus fails to meet one of the decisive needs of a democ- 
racy safeguarded by a habit of free discussion under experi- 
mental conditions. Meanwhile there is another side. The 
effect of constitutionalism is to make change difficult; but of 
course it will not prevent it altogether even within the limits 
where in appearance it is successful in its purpose. It is a pure 
superstition to suppose that the Constitution is the same that 
it was a hundred years ago. It is what it is interpreted to be; 
and the interpretation varies with the needs and demands of 
the day. It is important, therefore, to evaluate the method of 
this change. 

Judge-made law consists in interpreting the principles of 
law to fit some new situation which was not originally in mind 
because it could not very well have been anticipated. The 
need for doing this is involved in the nature of law everywhere. 
But in the ideal of constitutionalism it takes on a special form. 
It is not here a question simply of the abstract right of judges 
to add to the law by applying it to new cases. No one objects 
to a judge endeavoring to be “reasonable” in his interpreta- 
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tion of the law, instead of being a mere blind follower of prec- 
edent. But what may very well be objectionable is the claim 
that his private and fallible sense of what is reasonable should 
be set up as superior to the will of the majority. The question 
is, in other words, whether, when a new problem arises, it is 
advisable to meet it by allowing a number of lawyers to de- 
cide what they think some people who are dead would have 
thought of the matter if they were now alive, or whether we 
should intrust the decision to the established methods of ex- 
pressing the contemporaneous popular will. 

The main advantage on the side of constitutionalism is 
probably this, that it puts a certain premium on a calm and 
systematically reasoned analysis of the case. The judge has 
to set forth the justification of his position in a brief document 
which he knows will be minutely studied by friend and foe; 
and since all its force depends upon its rational cogency, it will 
be put forth only after careful consideration. That this is an 
advantage when compared with the haphazard way in which 
many laws are now put through, one may very well be per- 
suaded; and so long as the legislative function maintains its 
present eminence in inefficiency, there may reasonably, per- 
haps, be some hesitation about making a change. But with 
more rational methods of legislation the advantage could be 
very much diminished. And there are, on the other hand, 
counter disadvantages of a positive sort. 

The first one is that the process tends to blind us to what 
really is going on; and this is not an unimportant matter. It 
is never safe to have any man or set of men doing something 
when they are generally supposed to be doing something else. 
Actually the judge is often making a new law. He is deciding 
how a novel situation is to be treated; and since there is noth- 
ing in the past to determine the application decisively, he 
must be influenced by his general sense of fitness, his philoso- 
phy, his judgment as to what is inherently desirable. And this 
means that it is not merely the application that is new. In 
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making it, the judge is modifying in some degree the principle 
of law itself; for a principle is not independent of its applica- 
tion and is given in so far a new twist every time it is extended 
to new subject matter. 

This is something which the acceptance of the “law of 
reason” makes almost explicit. There is nothing in the Con- 
stitution, nor could there be, to give information as to just 
where a “reasonable” restraint of trade stops and an unrea- 
sonable one begins, or just what injury to property rights can 
be allowed under the police power. What the judge’s decision 
tells us is what he, the judge, thinks is reasonable—a piece of 
information interesting in its way, but certainly not a revela- 
tion from above. When a judge attempts to give the force of 
law to his personal opinion about the exact number of pickets 
which in connection with a strike marks the boundary be- 
tween what is and what is not consonant with justice and the 
Constitution, it cannot long be hidden that we are dealing, 
not now with eternal principles of reason, but with the arbi- 
trary judgment of an individual, whose willingness to impose 
this judgment on his fellows is in itself enough to show a fail- 
ure in judicial fitness. And if there were any doubt about the 
matter, it would be set at rest by the growing tendency in 
recent years for courts to defend their decisions to an unap- 
preciative public by open and explicit excursions into the field 
of economics—usually the economics of a generation ago. 
Thus the Court of Appeals of the District of Columbia finds a 
support for its attack upon the constitutionality of a mini- 
mum-wage law for women expressly in the economic dictum 
that “no greater calamity could befall the wage-earners of 
this country than to have the legislative power to fix wages 
upheld”; and similar reasoning is becoming constantly more 
frequent. 

But now while the fact is so that the judge is thus more 
and more entering into the field of legislation, he is still gen- 
erally supposed not to be doing anything new at all, but 
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simply to be restating the settled and time-honored. principles 
of the past. His action is invested with a semi-sacred halo; the 
workings of his individual and distinctly fallible reason are 
identified with the universal reason of the Constitution; he is 
even to be protected from all but reverent criticism; and gen- 
erally the thing he is supposed to be doing is made as different 
as possible from what he has really done. Such a confusion 
of mind is the first step toward consequences that in the end 
are sure to be deplorable. And so long as the superiority of 
judicial decision is claimed expressly on the ground of the 
superiority of reason embodied in the Constitution, the confu- 
sion is inevitable. 

Such surreptitious political workings may perhaps have 
been useful in their day. The undeveloped human mind has 
a dislike of approaching its objects by too straight a course. 
It prefers to tax itself indirectly, so that it can pretend that 
it is not being taxed at all; or, if it adopts a new policy, it 
persuades itself that this is not new, and by the use of some 
legal fiction identifies the novelty with things with which it is 
familiar. But the time comes when men begin to realize the 
need of facing facts; and then such aspects of the political 
machinery as demand for their smooth working that they be 
not recognized for what they are become a source of danger. 
To insist that reverence for law makes it incumbent on us to 
accept as superior to the will of the majority the economic 
opinions of five out of a group of nine men is one of the surest 
ways that could be devised for bringing law into disrepute. 
For when the judge is once recognized merely as an amiable 
and learned gentleman applying his mind to settling our polit- 
ical and economic problems for us by finding constitutional 
reasons for his own preferences, his loss of prestige will inevi- 
tably extend to the law itself, in proportion as the two have 
been emotionally identified. Such an outcome is bound to be 
accelerated, in particular, by the tendency to base judicial 
decisions upon economic theory. Judges are taking too great 
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a risk when they reveal the way their minds work on economic 
subjects, since people will soon begin to feel that, with such a 
standard of cogency, their reasonings on purely legal matters 
also may lie under suspicion. 

The fact that the judge is exercising a function surrepti- 
tiously, so far as the general public is concerned, has its effect 
in connection with a further danger. It goes to increase that 
lack of responsibility to the people which is brought about 
also by the judge’s tenure of office. A supreme court judge 
may be the best man to make our laws for us; but if he is, then 
at least we ought to have some control over his actions. At 
present it is quite possible for a single judge, by holding up 
legislation, to determine for an indefinite time the whole eco- 
nomic policy of the nation and its attitude toward social jus- 
tice. A power such as this ought plainly to be coupled with 
strict responsibility. It is enough by itself to condemn the 
present situation, that the ability to determine what the ma- 
jority can or cannot do is placed in hands where it is easiest 
to shift responsibility to an abstract figment, and where an 
entire disregard of the people’s interests can least readily be 
visited with any penalty. 

It is true that in the long run popular demand will tell. 
When opinion gathers a certain momentum, judges no longer 
hold out against it; regard for pure reason will not prevent 
them, if necessary, even from reversing their decisions. But a 
popular influence upon the courts of this vague and indirect 
sort is far from meeting reasonable demands. Indeed, for the 
legalist to plead it is to give up his entire case. The only thing 
that would make judicial control even partly tolerable would 
be its purely disinterested and rational character. If we dis- 
cover that the form reason takes always in the end follows 
the line of least resistance, we are admitting that will plays 
a part in the decision of our judges as well as reason; and to 
leave things to the will of the judge is what no one would do 
if he knew it and could help himself. 





302 INTERNATIONAL JOURNAL OF ETHICS 


And, further, this suggests strongly the suspicion that if 
the influence of popular opinion may, when it attains a certain 
strength, shape the form that reason takes, so, too, when judi- 
cial opinion is against popular desire it is not wholly freed 
from influence; and if this influence does not come from the 
people, one becomes curious to know its source. The way in 
which quite recently the Supreme Court has been filled as 
rapidly as possible with men who are well known to have 
strong and unyielding prejudices in favor of one particular 
type of political and economic philosophy is enough to show 
that politicians, at any rate, are under no illusion as to the 
sufficiency of mere legal eminence as a requirement for high 
judicial position. 

Even supposing, then, that a Supreme Court judge were 
personally the very best man for the work of legislation, there 
are reasons why he should not be the man. But in point of 
fact the supposition that judges have peculiar qualifications 
for this particular task is an extreme concession. The whole 
training of the lawyer tends to disqualify him for a situation 
in which the question is all the while arising, not whether a 
policy is consistent with past traditions or with legal prece- 
dent, but whether we ought not now to break with the past 
and strike out a new line. Whatever his original leanings, a 
lawyer’s education and environment are both such as actively 
to discourage in him the use of the social imagination, and to 
keep him bound down to the facts as they are and have been. 

But this poverty of constructive imagination is precisely 
one of the main ingredients of the special temper of mind 
which we call conservatism. And the lawyer, in consequence, 
is usually found prejudiced on the conservative side, when the 
very point of the situation may be that the advantages of con- 
servatism are themselves in dispute. ‘“The repeated attempts 
of counsel,” so the prosecution argued in the trial not very 
long ago of a number of the unemployed for entering a church 
in New York City, “to befog the issue and create a prejudice 
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in the name of hunger for these defendants is inexcusable, and 
not in keeping with the high standards of practice. The only 
issue involved here is one of law and order.” The question, 
that is, of ultimate causes, or of ultimate issues in terms of 
human welfare, is for the lawyer secondary or nonexistent; he 
is concerned to go by the bare facts of the law. Such a point 
of view clearly offers very small chance of a fruitful consid- 
eration of social problems. So, also, professional motives are 
always tempting the legal mind to an unprofitable display of 
subtlety. It likes to show its mastery by drawing fine distinc- 
tions; and this is almost always a temptation to forget essen- 
tial issues. In commentaries on the law, as in commentaries 
on the Bible, an immense amount of good mental power has 
been socially wasted, and for the same reason—that both pre- 
suppose a fixed and unchangeable point of departure given 
them from the outside. 

In a judge, this tendency is if anything aggravated. The 
primary need of consistency is an enormous handicap; the 
probability of getting at new truth is slight when a man has 
constantly to be on his guard lest he reverse himself or his 
predecessors. And for another reason the judicial temper is 
usually a poor way of getting at fresh facts and information. 
If you refuse to let a fact have any weight until it can meet 
the strict requirements of legal testimony, it is certain that a 
vast deal will be ruled out that might have been illuminating. 
In an investigator it is a merit mot to be too judicial. Im- 
portant evidence is very likely to come out by accident; and 
the freer the intellectual atmosphere, the better the chance. 
It is the people who want to keep things quiet who welcome 
the judicial form of inquiry. 

And even if we allow to the judicial temperament a far 
greater finality than it can justly claim, it still has to be re- 
membered, once more, that the perfectly judicial mind is an 
unrealizable ideal. Every individual judge has actually his 
bias, which he can no more keep from influencing his reason 
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than he can help breathing; and since it is apt to be a bias not 
merely individual but common to his profession, it introduces 
a partisan as well as a personal element into the most im- 
portant and delicate of matters. A judge may be strictly im- 
partial—probably he will, in fact, be more impartial than 
ordinary men—within the limits where this unconscious bias 
does not come in play. He may refuse consistently to twist 
the law in favor of one man against another—and this is what 
the impartiality of the law has chiefly meant—under the in- 
fluence of personal liking or of benefits anticipated. But so 
long as he is himself a member of a particular economic class, 
he cannot normally be expected to carry this same impartial- 
ity to the subtler cases in which a question of social justice 
between classes is involved, especially since legal precedent 
will commonly be on the side which he is personally most in- 
clined to favor. The judicial mind has, of course, a legitimate 
influence to exert; and it is quite proper that it should urge 
the disadvantages of doing what people have not done before. 
‘But to give it the practical decision in the matter, with its 
prejudice against the side of change, is to discount at the 
start the idea of evolution in the state. 
New Haven 
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LAW IN ACTION AND SOCIAL THEORY’ 
FOWLER VINCENT HARPER 


I, FUNCTIONAL APPRAISAL OF LAW 


AW in the books may be musty and dry, but law in action 
has to do with life. What is more it has to do with 
social life. Just as physical life depends upon condi- 

tioning to physical environment, so social life depends upon 
conditioning to social environment. “Each of us must fit into 
his physical and human surroundings.’” This evolutionary 
process of adaptation to environment,’ may take place on the 
social side in two ways, (1) by adjustments of the mores, i.e., 
popular customs which comprehend a judgment that they in 
some way make for communal welfare and which exert a 
pressure upon the individual to conform;* (2) by adjustments 
of a purposive nature when the adaptation is made by means 
of various agencies which affect the conduct of men in their 
relations with each other and with groups. Law, from the 
functional standpoint of the sociologist, is one of the most 
important and vital agencies for social control. It is through 
law, along with other agencies, that the conduct of persons 
is so regulated that human beings “fit” into the increasingly 
complex social and human surroundings of life, and that a 
certain necessary uniformity in behavior in given directions is 
produced. 

Thus one way to think of law is from the point of view of 

its actual function in the social order, just as we may think of 
religion, custom, and morality as meeting certain vital and 


* The author wishes to acknowledge gratefully his indebtedness to Professor Her- 
man Oliphant, who offered many valuable suggestions during the preparation of this 
article. 

? Pound, Introduction to Sayre’s Cases on Criminal Law (1927), p. xxix. 

* Cf. Keller, “Evolution in Law,” Yale Law Journal, XXVIII (1919), 769, 778. 

*See Sumner, Folkways (1907), pp. 28, 34, 63-64. 

395 
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essential needs of human beings, without which social life 
would be impossible or at least less satisfactory. Law, in this 
sense, will be regarded as a specialized form of control exer- 
cising the systematic pressure of politically organized society.” 

We have, then, to ask how law performs its function as an 
agency for social control. It does so by meeting those needs or 
demands of certain groups of men in society which actually 
gave rise to its origin, in so far as those needs and wants still 
prevail in the social order, and by meeting such additional 
needs or demands as may be thought, from time to time, more 
properly to fall within the effective range of legal action. Thus 
we come to regard law as affording protection for certain so- 
cial interests which somebody wants protected or accident gets 
protected and to such extent as experience and experiment 
demonstrate as appropriate for legal action. 

A great jurist has arranged a scientific scheme of interests 
which the law protects.° Like any other scientific classification 
of phenomena, it is appropriate and desirable for certain pur- 
poses and inadequate for other purposes. While this scheme 
is arranged in terms of individual interests, public interests, 
and social interests, and although traditional ways of thinking 
have misled men into assuming that individual interests were 
protected for their own sakes, as ends in themselves, law pro- 
tects individual interests only because, and to the extent that, 
they represent certain social interests. These interests, pro- 
tected and safeguarded by law, are not to be thought of as 
pure sociological fiction but are in fact derived from actual 
observation of legal phenomena disclosing what interests the 
law has actually afforded protection for, and disclosing at the 
same time the manner and method of such protection.’ 

* Pound, supra, note 2. 

° See Pound, Introduction to American Law (1921), pp. 3-4. See his “Theory of 
Social Interests,” Publications of the American Sociological Society, IV (1920), 15, 
23 ff. 


* The reader may be referred, for example, to the chapter and section headings of 
the best of the modern casebooks on torts, Bohlen’s Cases on Torts (2d ed.; 1925): 
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Among the various social interests protection for which is 
continually afforded in many diverse forms in the law is that 
which grows out of the compelling need in any group to be 
secure against those forms of action and courses of conduct 
by individuals which threaten the existence of the group. This, 
perhaps, is the paramount social interest. Wherever its pres- 
sure is felt in law other interests give way, depending on the 
comparative intensity of the conflicting and opposing inter- 
ests. “It is not too much to say that law arose and primitive 
law existed simply to maintain one narrow phase of this inter- 
est, the social interest in peace and order.’” 

This, however, has not always appeared as the real state 
of affairs. The culture of the seventeenth and eighteenth cen- 
turies helped to disguise juristic thinking as it disguised many 
other types of intellectual endeavor. Preceding this era in the 
common law, jurists had already discovered how to secure this 
paramount social interest in peace and order by allowing rem- 
edies to injured individuals as well as by prosecution in the 
name of the state. With the triumph in the common law of 
natural-law philosophy which, it is not without significance, 
coincided with the development of equity jurisprudence, the 
individual right and the individual conscience became the legal 
as well as the moral guide. As Pound has put it, 


Naturally in that period legal history was written from an individual- 
ist’s standpoint and was interpreted as a development of restrictions on 
individual aggressions to assure individual freedom of action. On the con- 
trary, individual freedom of action as an end is something which came into 
juristic thinking in modern times as we began to be conscious of a social 
interest in the individual life. The social interest in the general security 
dictated the very beginnings of law and individual legal rights are but 


“Direct Invasions of the Interest in Bodily Integrity”; “Direct Invasion of the Inter- 
est in Freedom from Apprehension of Either a Harmful or Offensive Bodily Touch- 
ing”; “Direct Invasion of the Interest in Freedom from Confinement”; “Direct In- 
vasion of the Interest in the Exclusive Possessor of Real Property”; “Privilege To 
Intentionally Invade Interests of Personality and Property”; etc. 


* See Pound, “Theory of Social Interest,” supra, note 6, at p. 24. 
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means which were gradually worked out in the endeavor to maintain that 
social interest.’ 

Thus it is that the law apparently creates rights to protect in- 
dividual interests. What it is doing, however, is simply devis- 
ing new means to protect a new social interest—one that has 
arisen in comparatively recent times. 

It is to be observed, then, that if law protects individual 
interests exclusively for the reason that they are involved in 
protection of certain social interests, each individual interest 
should be referable to some corresponding social interest. Here 
it is necessary to examine the implications and bases of this 
sociological appraisal of law to find a theory of society that 
will fit the phenomena which the history of the common law 
reveals. 

II. THE SOCIAL THEORY BEHIND LAW 

We are pretty much committed to the view that no longer 
is there any merit to be derived from conceptions of the state 
which present it as some ideal entity possessing the classic and 
traditional attributes of indivisible and illimitable sovereign- 
ty. This notion, perhaps expedient at one time, seems to have 
outlived its usefulness. More and more we are regarding the 
state from a sociological viewpoint and in the words of an emi- 
nent social scientist, ““We are no longer satisfied with the pi- 
ous abstraction that government exists for the ‘good of the 
governed’ or for the advancement of Christian virtues in the 
community.’”° We recognize the state as a composite of va- 
rious groups existing to further various common and related 
interests, and while we need not go so far as Gumplowiez and 
others in concluding that government is merely the agency of 
exploitation of the many by the dominant few,” nor yet to the 
benevolent view that the state is exclusively calculated to rec- 

* Ibid., p. 26. 


* Barnes, Sociology and Political Theory (1924), p. 100. 
* Cf. also Oppenheimer, The State (1914), p. 25. 
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oncile all conflicting interests,” we nevertheless conclude that 
the state with its agency, the government, operating through 
law, marks the regulation and organization of the strife be- 
tween various conflicting interests espoused by their respec- 
tive interest groups. While law may not always succeed in 
completely reconciling and harmonizing all interests, never- 
theless, its primary function is to adjust the conflicts and work 
out the problems of the conflicting groups within as pacific 
and as desirable bounds as possible.** We are to understand 
that it is no mere accident that the words “adjustment” and 
“justice” have a common root. 

We do not regard the law, then, as a moral science which 
only the elect can master,"* nor are we longer concerned with 
it as the pure creature of logic, producing a mechanical system 
of abstract rights and duties. Rather we are to emphasize the 
human side of law and recognize that here we have a device 
which society has evolved for purposes of expediency as one 
of the most effective instruments for control. What we ac- 
tually have is primarily groups and interests. Secondarily, of 
course, there are individuals, but it is the group and interest 
aspect or the group-interest that seduces the scientific curi- 
osity. “What we actually find in this world, what we can ob- 
serve and study, is interested men—nothing more and noth- 
ing less. This is our raw material and it is our business to keep 
our eyes fastened to it.’”* 

The orthodox sociologist in these days conceives of gov- 
ernment as the adjustment of these interests. Only in the leg- 
islature, however, does he see the great battle ground of the 
interest groups, and because the battle there is obvious and 
overt, he thinks it is confined to the legislature. Thus, log- 

™ See Bristol, Social Adaptation (1915), p. 327. 

* Bentley, Process of Government (1908), chaps. x and xi. See Small, General 


Sociology (1905), pp. 224 ff. 
* See Bentham, Principles of Morals and Legislation (1823), pp. 17-18 and note. 


* Bentley, Process of Government (1908), pp. 211-12. 
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rolling, he will assume, is the characteristic of legislative tech- 
nique.” From the point of view of the jurist, however, the 
conflict of interests is even more intense, though more subtle, 
in the actual evolution of the common law. As we shall see, 
social pressure is exerted none the less here than elsewhere. . 

But the adequate sociological outlook upon law presup- 
poses an intelligent conception of social organization and the 
relationship of law and the state thereto. Now it has been 
pointed out that the community is invariably the center of 
spontaneous and voluntary common life. It may be regarded 
as the most creative factor in modern civilization.’ We are 
learning to think of a community as a complex of individuals, 
institutions, associations, and customs with the underlying 
principle expressed in the word itself, something involving 
communal features, something in common." As Dewey says, 
“There is more than a verbal tie between the words common, 
community and communication.’”* 

We regard society as something slightly apart from com- 
munity, namely, the social organization of the community. 
Here we find various groups or associations, both of a pur- 
posive nature, designed to achieve some definite and avowed 
end,” and of a non-purposive nature, depending upon the con- 
dition in society in which men find themselves. In other words, 
men consciously group themselves together to attain certain 
avowed ends, and are grouped together from the point of 
view of their social activity in gaining or seeking ends. The 
grouping, it is to be noticed, in either event, is based upon 
human activity. 

* Cf. Barnes, supra, note 10, at p. 105. See also Barnett “Legislative Log-Roll- 
ing,” Oregon Law Review, VIII (1928), 141. 

See Barnes, supra, note 10, at p. 36, summarizing Maclver, Community: A 
Sociological Study (1924). 

* Cole, Social Theory (1920), pp. 25-26. 

* Dewey, Democracy and Education (1916), p. 5. See also Parks and Burgess, 
Introduction to the Science of Sociology (1918), p. 36. 

See Barnes, supra, note 10, at p. 36. 
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The underlying principle here we can recognize as that 
of function. By function we mean the activity involved in 
gaining certain ends—the activity of one group or associa- 
tion in its relation to others, both individuals and groups. 
Thus to know the function of a group, we must first know its 
purposes.” 

But in the very idea of purpose we postulate certain in- 
terests. To say that a person or group has this or that pur- 
pose, we obviously imply that the person or group has this or 
that interest. In turn the terms “function” and “purpose”’ ap- 
plied to groups involve a reference to some method of evalua- 
tion, as they place each group into relation both to its own 
members and to other groups and institutions of which society 
is constituted. We see at once that to criticize the social func- 
tion of a group or association it is necessary that there be some 
common standard of evaluation.” Evaluation of ends can be 
made only with reference to consequences of the realization 
thereof. Hence, when two apparently competitive ends are 
presented, their collateral consequences must be considered. 
Thus if they can both be regarded as means to a further end, 
their relative value can be determined. The “further end” 
thus provides the standard of evaluation. This is a process of 
elaboration. In any method of evaluation, some preferred 
end must remain tentatively unquestioned.” Thus we refer 
them to the community in order to apprehend their relative 
significance—in other words, in order to evaluate the social 
function of the group. 

In referring the interests of the group to the community, 
there are two factors involved: first, the extent of the commu- 
nity that is affected by the interest (by which the social value 
of a given interest must depend upon the number of the indi- 

™ Cole, supra, note 18, at p. 53. 

* Tbid., at pp. 54-55. 


* See Buermeyer, Cooley and others, Introduction to Reflective Thinking (1923), 
pp. 218-20. 
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viduals and number of groups of the community: which are 
affected thereby—in other words, the community interest will 
depend in its last analysis upon the number of “interested 
men” involved); again the social value of the interest will 
further depend upon the importance to the community of such 
interest. This will depend upon a scientific application of the 
principle of utility, within the limits of the critical judgment 
of those members of the community who have commanded the 
general respect and reputation for being best able to formu- 
late ideals of human welfare. Beyond this, it would seem im- 
possible to go. 

The common law has always protected, in a veiled way, 
the group interest. There is no exclusive individual interest. 
Men do not live in isolation. Men live in organized and un- 
organized association with others. Thus in cases in which the 
law regulates prices (for public utilities) or conditions of 
work (in industries ), it is striking a balance—not between in- 
dividual interest of those who sell and those who buy certain 
commodities or the individual laborers and the individual 
owners—but between group interests of vendors and consum- 
ers and of laborers and of hirers. So in a private lawsuit be- 
tween A and B for A’s trespass upon B’s land, it is not A and B 
that the law regulates in their conduct with each other, but 
owners of land, as a group, and persons, for one reason or an- 
other, trespassing thereon. Thus it is the groups that conflict, 
and it is group interests that the law deals with, balancing 
them, not upon any “fundamental principles of justice,” but 
upon a seasoned and experience-based consideration of com- 
munal welfare, or social utility. 


The most insignificant suit between two petty disputants over a con- 
tract is dealt with socially on the basis of great group interests which have 
established the conditions and the bounds for it. All law is social. Every 
bit of law activity may, it is true, be stated as a sum of individual “acts”; 
but every bit may also be stated in group terms, and this latter is our 
method of statement here. We do not ignore John Doe’s doings, but we 
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state John Doe’s doings just as they are given us, with all their social 
meanings, values, and realities.” 

Thus we might expect the law to consist of a body of ma- 
terials not at all related in a logical and consistent manner, 
but with relations determined by the principle of function. 
This as a matter of fact is exactly and precisely what we have. 
Jurists have sought from time to time for the comfort and 
satisfaction of illusory exactness and certainty. Accordingly, 
attempts have been made to develop and cultivate a legal 
order which was of such logical perfection and adequacy that 
results could be accurately and scientifically predicted in ad- 
vance. We are finding, however, that the only basis for pre- 
diction which gives any promise of satisfactory results is the 
basis of observed experiment and scientific study of the legal 
order, as a functional phase of social organization. In other 
words, we must master the law as social phenomena based 
upon sociological facts. We are learning to criticize rules of 
law on the basis of their efficacy in adjusting group interests 
by a reference to their significance to the community. 

And what is it that we mean by social interests or group 
interests as opposed to the interests of the individual constitu- 
ents of the group or community? In the first place, we must 
not impute to the groups or to the community a reality which 
does not in fact exist, nor need we impute to the community 
or the groups an existence of a metaphysical nature. We will 
not think of the state, the community, the group as existing 
in and for themselves. We will not impute to them a being or 
a mind or a will or an interest which is not there in fact. We 
will think only of the interests, the wills, the beings, and the 
existences of those who are members of the community or the 
groups.” On the other hand, we will not make the equally 
fatal mistake of thinking of the community or the groups as 
the mere sum of their individual members in their individual 


™* Bentley, Process of Government (1908), p. 277. 
** Cole, supra, note 18, at p, 22. 
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capacities. We will not think of a society as the sum of the 
individuals composing it as such. Thus we avoid the immemo- 
rial philosophical problem of the one or the many. We deny 
that we have to choose between these two equally embarrass- 
ing explanations of the existing phenomena. 

Groups and society are not composed of individuals as 
such alone nor is the community or the group explained by im- 
puting to it some real existence in a monistic system. On the 
other hand, we recognize that individuals are individuals 
when acting individually, but something different when acting 
co-operatively. Thus we distinguish between the individual 
as such and the individual when co-operating with others in a 
group. We detect a difference between the individual will 
acting independently and the will acting in conformity with 
the standards and desires of other similarly interested wills. 
Hence, we conceive of co-operating individuals or co-operat- 
ing wills as distinct from individuals. This co-operation brings 
into existence a relationship between individuals which pro- 
duces something different from a mere totality of the individ- 
ual members thereof. The results are different. Accordingly 
we repudiate both the one theory and the many theory and 
seek refuge in the equation that individuals in co-operation 
are equivalent to society—in other words, many in co-opera- 
tion produce one. This conception is helpful not only for so- 
cial theory but for ethical theory as well.” It follows that it 
cannot be without fruit for juristic thought. Thus we may de- 
velop the notion of group desires, group needs, and group in- 
terests and group morality. 

In Queen v. Instan,” Lord Coleridge, in a famous dictum, 
said: . “It would not be correct to say that every moral obliga- 
tion involves a legal duty; but every legal duty is founded in 
a moral obligation. A legal common law duty is nothing else 

* See S. Klyce, “Fundamentals of Non-Dogmatic Ethics,” International Jour- 
nal of Ethics, XX XIX (1929), 61. 

* (1893), 1 Q.B. 450. 
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than the enforcing by law of that which is a moral obligation 
without legal enforcement.” It has been contended that this 
is inaccurate; that when the common law sometimes imposes 
liability without fault, for example, there is legal but no moral 
liability.” But it is to be observed that even here there is 
clearly a duty arising out of morality, though not individual 
morality. When we put our emphasis upon rational* group 
morality rather than personal morality, we find the basis of 
the common-law rule as surely moral here as elsewhere, and 
Lord Coleridge’s statement stands unimpeached. The problem 
is always whether the law ought to raise a legal duty from the 
moral duty, and this is eminently a problem of making law; 
and it is to this task that the pragmatist method of cautious 
advance from case to case is peculiarly applicable. 

The making of law now becomes a process of interpreta- 
tion on the part of the lawmakers, and primarily of the court, 
of the desires and the interests of the community. Upon a rea- 
soned and intelligent weighing of these interests will depend 
the activities of legislatures and of courts. The sociological 
standard is therefore inevitable. The lawmaker must project 
his decision into the future and anticipate its consequences 
there. If, on the whole view, a given adjustment of the con- 
flicting interests gives promise of a satisfactory and highly 
beneficial result for the community as a whole, his proposed 
decision becomes law. It is submitted that it is not too much 
to say that this is the real process behind the entire develop- 
ment of the common law. It is of no slight significance to no- 
tice that when a determined anticipation of the future conse- 
quences is proved by experience to be erroneous, the common 
law has not hesitated to retreat and strike out in a new direc- 

* See Lefroy, “Basis of Case Law,” Law Quarterly Review, XXII (1906), 293, 
297, note 2; ibid., p. 303. 

* As distinguished from the half-conscious motive arising from mere life in so- 


ciety, e.g., custom, folk ways, etc., see Dewey and Tufts, Ethics (1908), p. 38 and 
chap. iv. 
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tion.” The legal decision, then, becomes nothing more or 
less than a hypothesis.” It is based upon a science of proba- 
bilities as to consequences. ; 

Thus we substitute for an abstract notion of ideal justice 
an empiric and pragmatic view of the future. It is possible, 
then, to form a fairly accurate conception of justice by desig- 
nating it as a “sociological probability.” Thus, just as phys- 
ics is beginning to view the material universe as consisting 
primarily of “statistical probabilities,” the pragmatist jurist 
will view justice as a sociological approximation of what will 
be necessary to make law square with future experience in 
view of the standards and criteria of life as he knows it. 
Hence, we claim no quality of universality for justice. We 
concede it to be nothing more than a hypothesis, in other 
words, a sociological probability.” 

In the same spirit of realism, how are we to regard the 
law? It has been said by eminent jurists that the law as we 
know it at any given time can be nothing more than a proph- 
ecy of what a court of justice will in fact do under a given set 
of circumstances.** We will then think of law as merely a pre- 
diction of what interpretation a court will place upon the facts 
of experience as they apply to the given conflict of interests. 
We have then, it is to be observed, a working conception of 
law, which can be described by nothing so well as a “juridical 
probability.” 

From our present viewpoint, then, we may regard the law 
as nothing more than a “juridical probability,” the purpose 
of which is to adjust the conflicting interests which contin- 
ually press for recognition and protection in accordance with 
the “sociological probabilities” of the consequences of this or 


* Pound, “Courts and Legislation,” Science of Legal Method (1921), p. 214. 

“This thought is developed somewhat more elaborately in my article, “Some 
Implications of Juristic Pragmatism,” International Journal of Ethics, XXXIX 
(1929), 269. 

* Cardozo, Growth of the Law (1924), pp. 68 ff. 

* Ibid., p. §2. 
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that rule of law. With this notion of law and justice, we have 
machinery competent to cope with the problem as presented 
in the light of a scientific social theory. It is now submitted 
that there is available an explanation of existing social phe- 
nomena which squares with all the facts of experience as we 
know them in the legal order. We will have occasion to look 
into several branches of the common law to see if we can de- 
tect the working of the principles as explained and described 
here. We need not concern ourselves with the purported rea- 
sons given by the courts, except in so far as these reasons ex- 
plain a deeper pressure behind. Rationalization of conduct 
will depend largely upon the manner and method of the think- 
ing of the times. An objective view and a study made from 
the vantage point of time and apart from immediate environ- 
mental influences may reveal the deeper sources from which 
the common law has emerged. 


III. THE DEVELOPMENT OF THE “SCIENCE” OF LAW 


Consider the technique of the common law. How loath 
have the judges been to lay down general rules for the govern- 
ment of concrete cases in the future! J. Maule, in M’Naghe- 
tn’s case,” said that he 
felt a great difficulty in answering certain questions submitted to the 
court; first, because they were not put with reference to a particular case 
which might explain or limit the generality of their terms; secondly, be- 
cause no argument had been heard upon them; and, thirdly, because of a 
fear that the answers might embarrass the administration of justice when 
they might be cited in criminal trials.** 


We shall consider the development of certain rules of law, 
together with deviations from their logical implications, as the 
pressure of social interests has been felt. The rule of the crimi- 
nal law developed that consent to the taking was defense to 
larceny.” But where it was necessary to entrap the criminal 

“to Clark & F. 200. 


* Cf. Pound, “Foreword to Magna Carta,” Oregon Law Review, VIII (1929), 61. 
* See MacDaniel’s Case, Fost. C.L. 121, 168 Engl. Repr. 60. 
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and the defendant did not know of the assent, it was held to be 
acrime.” Here the judges tried to employ logic to rationalize 
the situation and find the assent “unreal.”’ The truth was that 
the assent was quite real and the case is illogical in view of the 
current conception of larceny. The judges, however, knew 
that any other rule would not work, that it might embarrass 
the administration of criminal justice in the future. In other 
words, as the pragmatist would say, they were looking to the 
consequences in the future. Observe also the rule that consent 
is no defense in prosecution for assault, although it is a defense 
to an action in tort for the same acts.** The reason is that ex- 
perience has shown the better rule for each situation and, as 
Justice Holmes has said, the life of the law is experience rather 
than logic. 

Again, it is a commonplace of criminal law that while in- 
toxication in general is no excuse for crime, yet it will be a de- 
fense if one is so drunk that he is incapable of entertaining 
the specific intent that some crimes require.’ But when it 
came about in specific cases that drunken persons stabbed 
others to death or nearly so, it was laid down that drunken- 
ness could not affect the question of malicious intent when de- 
fendant had used a dangerous instrument.*° It was felt that 
the defendant ought to be punished and for practical pur- 
poses; he had the necessary intent. 

The courts have purported to assume that the burden of 
proof in insanity cases must be deduced from “fundamental 
premises” of criminal law. Thus the presumption of innocence 
as a premise has given rise to a brood of monsters in the form 
of absurd decisions amounting in actual practice to raising 
a presumption of insanity whenever the accused raises the 

** Eggington’s Case, 2 East. P.C. 666. 

* Cf. Commonwealth v. Collberg, 119 Mass. 350, with Galbrath v. Fleiming, 60 
Mich. 405. See Bohlen, Studies in Torts (1927), p. 577. 

* People v. Jones, 263 Ill. 564. 

“ Rex v. Meakin, 7 Carrington & Payne. 297. 
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issue.** Other courts have changed premises and by employ- 
ing logic instrumentally have followed quite as satisfactory a 
process of reasoning to arrive at a fundamentally opposite but 
infinitely more valuable result.* 

Professor Holdsworth has shown how the logic of the 
conception of a corporation dictated certain deductions to 
Blackstone for very good “reasons,” but expediency, the de- 
sires of the community, the social mind, convenience—in 
short, justice, or, if you please, social adjustment, has pro- 
duced opposite results in law. “Practical convenience,” says 
Holdsworth, “rather than theoretical considerations have 
from the days of the Year Books onward determined what ac- 
tivities are possible and what are impossible to a corpora- 
tion.“ 

Accordingly, the corporation, though mindless, may com- 
mit crime; though soulless, it may entertain not only the mens 
rea™* but a specific intent.** “The real problem,” says Laski,** 
“is simply whether we dare afford to lose such hold as we pos- 
sess over the action of groups in the affairs of social life—the 
more particularly in an age predominantly associational in 
character.” 

Now in considering how the law protects these various so- 
cial interests, it frequently, if not invariably, happens that the 
social interests involved are overlapping and conflicting. Sel- 
dom, if ever, is it merely a case of giving or withholding a 
given protection for a given social interest. Out of life grows 

“ A note in Oregon Law Review, VIII (1929), 190, contains many authorities. 

“ See State v. Quigley, 26 R.I. 263, 58 Atl. 905. 

“See Holdsworth, History of English Law, v. ix, 51-52, quoted by Cardozo, 
Paradoxes of Legal Science, pp. 65-66. 

“ Regina v. Panton, 14 Vic. L. Rep. 836 (Austr.). 

“See Telegram Newspaper Co. v. Commonwealth, 172 Mass. 294. Cf. Reed v. 
Bank, 130 Mass. 443, in which a corporation was held civilly liable for malicious pros- 
ecution. 


“ Laski, “Basis of Vicarious Liability,” Foundations of Sovereignty and Other 
Essays; pp. 250, 289. 
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the inevitable conflict of interests, and it is to these conflict- 
ing interests that the law is applied as an agency for balanc- 
ing and weighing and determining just how far this social 
interest will be protected at the expense of that interest. Ideal- 


ly, of course, the object is to protect as many interests as pos-. 


sible at the least sacrifice of the totality of social interests in- 
volved in the conflict.* 

It is further obvious that the intensity of the pressure of 
these social interests will vary under an infinite variety of cir- 
cumstances, conditions, and situations. Thus it is difficult, if 
not impossible, for the law to work out a scheme of protec- 
tion which defines and delimits the exact boundary within 
which any given social interest (hence, such individual inter- 
ests as may be referred to it) will be protected. Much more 
satisfactorily can the law develop certain principles—that is, 
generalized hypotheses or assumptions of protection—and 
standards—that is, methods for determining the application 
of these principles in concrete cases, as they arise. In this way 
the body of what we know as the common law has developed. 
Thus it is that the common law has consisted of a body of ma- 
terials not the least important of which is the technique of 
procedure to be applied by a learned and trained profession.“ 

The common law, from the very beginning, soon devel- 
oped a technique which allowed for the expanding and shrink- 
ing of rules of law to lend effective protection to conflicting 
interests. In the early stages, frequent development of a legal 
principle upon the grounds of “convenience” are noticed.” 
This rule could not apply or that one was not to prevail be- 
cause it would be “inconvenient.” Littleton declared that 
“the law will sooner suffer a mischief than an inconvenience,” 

“ Pound, “Theory of Social Interests,” Publications American Sociological So- 
ciety, XV (1920), 15. 

“ Pound, “Law of the Land,” Dakota Law Review, I (1921), 99. 


“ Winfield, “Public Policy and English Common Law,” Harvard Law Review, 
XLII (1928), 76, 80. 
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by which he is to be understood as implying that individual 
rights are not to prevail over the social good, although he 
doubtless knew not that he meant it. As Professor Winfield 
has said: 

Now Littleton was very much the child of his age, and these phrases 
“inconvenient” and “against reason” are of common occurrence in the 
Year Books. The whole of that era was one of rapid building of our law, 
and it had to be developed more by analogies, by logic, and by a broad 
perception of what was wanted than by precedents of which there were 
few compared to the mass that exists in more modern law. I doubt 
whether Littleton identified “inconvenience” and “against reason” with 
what we now call public policy But very likely Coke in his writ- 
ings and reports turned what he borrowed from Littleton into something a 
little more technical and certainly more farreaching—something which 
formed the substance of public policy for later generations to shape. 

50 

The learned author again says: 

If one can extract any meaning from him [Coke], it seems to be that 
the law prefers the public good to private good, and that if it has to choose 
between prejudice to the many and mischief peculiar to individuals, the 
individual must suffer.** 


Writers have admitted that the development of the com- 
mon law has depended largely upon the cautious feeling of 
the public pulse, i.e., upon the judge’s notion of what is con- 
ducive to the welfare of the community in view of the mores 
of the times, when new cases were presented. It is suggested 
at least by implication, however, that this is the course of evo- 
lution “unless the same point has been formally decided.””’ 
“Where there is no governing precedent, direct or indirect, 
justice and other principles of right and wrong, the fitness of 
things, convenience, and policy, make case-law.””” It is sub- 
mitted that this proposition becomes more accurate and more 

© Ibid., pp. 76, 81. * Ibid., pp. 76, 82. 


* Cf. Austin, Lectures on Jurisprudence (sth ed.), p. 634. Cf. also Lefroy, “Basis 
of Case Law,” Law Quarterly Review, XXII (1906), 293-04. 


* Lefroy, supra, note 52, at p. 295. 
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nearly represents the explanation of the growth of the com- 
mon law without the qualification. The effect of precedent, of 
course, is not to be minimized, but the deeper principle in- 
volved is that precedent has been followed to achieve certain- 
ty and uniformity only when these ends were evaluated higher 
than other social interests.” 

It is not the following of precedent, merely as such, that 
makes the common law or that lends continuity to the de- 
veloped body of legal materials which we think of as the law 
of the land, nor is it any persistent universality of any of 
our fundamental dogmas. Scarcely any of the broad princi- 
ples of the Year Books are to be found in recognized form in 
the modern reports. Pound says, 

More important, however, is the frame of mind that lies behind this 
traditional technique of the common-law lawyer. It is a frame of mind 
which looks at things in the concrete, not in the abstract; which puts its 
faith in experience rather than in abstractions. It is a frame of mind which 
prefers to go forward cautiously on the basis of experience from this case 
or that case to the next case, as justice in each case seems to require, in- 
stead of trying to refer everything back to supposed universals.** 

As the body of legal materials accumulates, however, and 
the practice of looking to judicial experience and custom takes 
stronger hold, rules, worked out for concrete cases and types 
of cases, have a natural tendency to extend themselves, both 
by stare decisis and by analogy. But with slight variations 
in facts and circumstances, when a different social interest 
makes itself felt, or presses more intensely for recognition and 
protection, so an “exception” is made to the “general rule,” 
or perhaps a “fiction” will be employed which affords the de- 
sired protection to the new social interest or to the one which 
exerts the added pressure. In this manner, the “science” of 
law develops, using science in the sense of the analytical ju- 
rist, and the new social interest makes its appearance in the 
body of law in the form of a “reason” for the exception or the 

™ Cf. Cardozo, Nature of the Judicial Process (1921), pp. 151 ff. 

* Ob. cit., p. 109. 
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fiction. Thus we acquire the paraphernalia of science and 
categories, classifications and rules are developed. 

An example or two will suffice to illustrate. Let us con- 
sider one of the best known of the general rules of the law of 
agency. It is commonly said that the law imputes to the prin- 
cipal and charges him with all notice or knowledge relating to 
the subject matter of the agency which the agent acquires or 
obtains while acting within the scope of the agency. It is 
sometimes said that the reason for this rule is that there is a 
reasonable inference that the agent will impart the informa- 
tion to his principal.” However, it is worth while noticing 
that the law “conclusively presumes” that such knowledge 
has been imparted from the agent to the principal, which 
suggests that, whatever might have been the original ration- 
ale of the rule, it no longer depends upon such reasoning. It 
is said that it is required by a sound public policy.” Here pub- 
lic policy is another name for the social interest in the general 
business morals. A sound commercial policy requires that 
business be carried on upon such a basis. Thus it is in these 
cases that it is immaterial whether the agent has actually im- 
parted such information to the principal or not. 

As well settled as this rule is, it is equally well settled that 
when the agent is acting adversely to the principal, the rule 
does not apply.* Some of the courts argue speciously that in- 
asmuch as the original rule was based upon the duty that the 
agent owed to tell his principal and the corresponding pre- 

* Kennedy v. Green, 3 Mylne & Keen. 699. 

* See The Distilled Spirits, 11 Wall. 356, 367. 

® Dresser v. Norwood, 17 C.B. (n.s.) 466. 

© Cf. Mechem, “Notice to or Knowledge of an Agent,” Michigan Law Review, 
VII (1908), 113, quoting from Kennedy v. Green, 3 Mylne & Keen 699: “Policy and 
safety of the public forbids a person to deny knowledge while he is so dealing as to 
keep himself ignorant, and yet all the while let his agents know, and himself perhaps 
profit by that knowledge. In such a case it would be most iniquitous and most dan- 


gerous to give shelter and encouragement to all kinds of fraud, were the law not to 
consider the knowledge of one as common to both, whether it be so in fact or not.” 


 Innerarity v. Bank, 139 Mass. 332, 1 N.E. 282. 
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sumption that he would so tell him, the rule should not apply 
when the agent acting adversely to the principal, could not 
be expected to impart such knowledge to the principal.” This, 
however, will not do. It was a sound public policy, the social 
interest in the general morals and business ethics and the de- 
sire to encourage commerce, that caused the original rule to 
be adopted. The need for such protection is obviously want- 
ing when the agent acts adversely to his principal. Another 
reason is sometimes given here, that inasmuch as the pre- 
tended agent is really acting on his own account, since ad- 
versely to his principal, he is not acting within the scope of 
his authority.” The fallacy here is so elementary as not to 
need discussion. Other varieties of the same proposition are 
sometimes given to account for the exception. The real reason 
back of the exception is that the change in factual circum- 
stances has changed the intensity of the competing social in- 
terest. Now it is thought that it is not necessary to hold the 
principal for the protection of commerce, or perhaps it is 
thought that commerce as a whole would be encouraged more 
by allowing men to deal through agents without attaching 
such a high degree of liability. 

Again, there is an exception even to this exception, for 
when, in spite of the fact that the agent was acting adversely 
to his principle, it is necessary for the principal to trace his 
claim exclusively through the “tainted source” it is held that 
he is bound by the agent’s knowledge. The legal reason giv- 
en here is that if the principal cares to ratify and indorse the 
acts of the agent, he cannot accept the advantages without 
also assuming the burden which makes him liable for the 
fraud.“ But this is not so much a legal reason as a moral one, 

* See Innerarity v. Bank, supra, note 60. 

* See In re Plankington Bank, 87 Wis. 378, 58 N.W. 784. See Mechem, supra, 
note 50, at p. 129-30. 

* See Bank v. New Milford, 36 Conn. 93. 


“In many of these cases it is frankly recognized that the rules themselves are 
illogical enough, but that the general “social policy” demands the results. Cf. J. Stone, 
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and the social interest is so patent as easily to account for the 
deviation. The significant thing is to notice how when one so- 
cial interest presses harder the logic of the law gives way to 
allow the necessary and desired protection, thus establishing 
an exception to the logical rule. The legal “reason” for the 
rules and exceptions invariably mask beneath their specious 
plausibility the real dominating nature of the social interest 
responsible for the rule. 

Again, the principle of respondent superior has raised se- 
rious problems for legal logic. It is well settled that a master 
is liable for the torts of his servants if committed in the line of 
their service, although unauthorized and perhaps actually 
prohibited—and even when colored with the actual personal 
malevolence of the servant. Vicarious liability is firmly es- 
tablished in the common law, and while attempts have been 
made to explain it on the fiction of “implied authority”—an 
irrational doctrine—or the equally fictitious doctrine of iden- 
tity of legal personality, we still want a satisfactory account 
for the phenomenon. Fictions may describe, but they do not 
account for results. Why do we have the fiction? It is quite 
clear. Because we needed it to fit the law and conduct to the 
facts of life.°° And when the logical implications of the fic- 
tion prove inadequate to the present economic and social or- 
der, courts must ignore such a priori limitations and push for- 
ward to results which meet the demands of communal life.® 

To look to the same branch of the law for another illustra- 
tion, consider the case of Pickering v. Busk.” This is a lead- 
ing case involving the general rule that when a principal has 


justifying the results in Gleason v. Seaboard Airline R.R., 49 Sup. Ct. Rep. 161-62: 
“Undoubtedly formal logic may find something to criticize in a rule which puts in the 
principal liability for the acts of his agent done without the principal’s knowledge or 
consent and to which his own negligence has not contributed, but few doctrines of 
the law are more firmly established or more in harmony with accepted notions of 
social policy than that of the liability of the principal without fault of his own.” 


* See Laski, “Basis of Vicarious Liability,” supra, note 46, at pp. 272-73. 
* Ibid., pp. 290-91. * 15 East 38. 
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acted in such a way as to produce a situation which would 
ordinarily be calculated to lead the average prudent man to 
believe that another is the owner of personal property and a 
third person acts upon such belief the principal will subse- 
quently be estopped from denying the ownership. The act | 
constituting the estoppel in Pickering v. Busk was allowing 
the agent to have possession of personal property. Mere pos- 
session alone, however, is not enough to estop the true owner 
from asserting his title. In Pickering v. Busk the agent was 
one who ordinarily sold his own property; subsequently, the 
rule of the case is that when the possession of personal prop- 
erty is intrusted to one whose ordinary business it is to sell 
for himself or another such property, third parties will be jus- 
tified in relying upon that person’s apparent ownership.” 

In Levi v. Booth,” the owner of a diamond had intrusted 
the same to an itinerant vendor of diamonds with the author- 
ity to get an offer for the diamond. The agent, however, dis- 
posed of the same as his own, and subsequently the real owner 
was allowed to recover the ring from the bona fide purchaser. 
Here the rule is apparently conflicting with the decision in 
Pickering v. Busk. How, then, may the divergence be ac- 
counted for? In both cases the agents were dealers. In both 
cases they were intrusted with possession. In both cases the 
third party dealt with the agent relying upon his apparent 
ownership of the property. The cases are usually treated as 
being contradictory. They are, however, quite satisfactory. 
If we look to the real consideration behind Pickering v. Busk, 
it is observed to be the social interest involved in promoting 
trade and encouraging commerce. It is highly desirable that 
the.public be entitled to rely upon the possession of personal 
property by regular dealers as cutting off any rights of undis- 
closed principals. Accordingly, it may very well be that a 
“sound public policy” will demand the protection of those 


* Mechem on Agency (2d ed.), sec. 2112. 
* 58 Md. 305, 42 Am. Rep. 332. 
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who deal with regular merchants on such a basis. The prop- 
erty rights of the true owner are invaded for the sake of the 
social interest involved. In the case of Levi v. Booth, how- 
ever, it may very well be that the law is not willing to sacrifice 
the property rights of the innocent principal when the protec- 
tion to commerce takes the form of insuring those who deal 
with itinerant vendors. It is not necessary for a sound public 
policy to inspire confidence in such commercial enterprises. 
When, however, instead of an itinerant vendor of jewelry, the 
agent is apparently a reputable business institution engaged 
in the ordinary retail trade in jewelry, the result is different.” 
Thus we find another exception to a general logical rule, the 
only reason for which is the varying intensity of the compet- 
ing social interests involved. In these cases the law protects 
first the social interest in encouraging trade and commerce, 
and, upon a slightly changing set of facts, it will afford its pro- 
tection to the social interest in individual life and property. 

Again, nothing is better settled in the law of contracts 
than the proposition that when A and B contract, A’s promise 
to B can be enforced by no one but B, the promisee.” This 
was the general rule at the common law, and yet it was equal- 
ly well settled that if B were acting as agent for the undis- 
closed principal the principal could subsequently enforce this 
promise against A by a suit in his own name.” Likewise, if A 
were acting as agent for an undisclosed principal, his princi- 
pal could enforce B’s promise. by suing the latter’s principal 
in his own name.’* The common law got around the inconsis- 
tency by the fiction of agency. The fiction here becomes the 
premise for the ingenious result. The undisclosed principal 
can sue and be sued because the mind of the agent is the mind 

Smith v. Clews, 105 N.Y. 283. 

™ See Anson on Contracts (8th ed.), p. 275. 


™ Ford v. Williams, 21 How. 287. 
™ Mechem on Agency (2d ed.), sec. 1731. 
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of the principal. Accordingly, the agent’s contract is the prin- 
cipal’s contract.” 

The real truth of the whole matter is that here were in 
competition opposing social interests. The social interest in 
individual life and freedom of trade and contract is disguised 
in the general principle of the common law that a man may 
choose with whom he will enter into contractual relations. 
This was responsible for the original rule that only parties to 
the contract could sue. On the other hand, a wise and just 
“public policy” demanded that the party enjoying the bene- 
fits of a contract be compelled to assume its burdens. To make 
the situation fair all around, it was necessary to allow such 
party his action in his own name to enforce his rights. Thus, 
as variations in factual situations raised new social interests 
to be protected, the consistency of the common law is retained 
only by the use of a fiction. 

To illustrate again how inexact the logic of law becomes 
when the pressure of social interests is strong enough, let us 
again go to the law of agency to consider the case of an action 
brought against an undisclosed principal upon an act or con- 
tract which was expressly prohibited by the principal. It is 
now firmly established that such an action may be maintained 
and a recovery allowed in all cases when if the agency had 
been disclosed there would have been a recovery on the 
grounds of apparent authority.’ There is no logical explana- 
tion for the rule. There cannot be an implied authority be- 
cause the principal has expressly prohibited the acts of the 
agent. It is equally clear that there can be no estoppel be- 
cause the third party was in no sense misled, the fact of agen- 
cy being at the time undisclosed. It cannot be said that he 
“relied” upon the “agent’s” authority, as he knew of no agen- 
cy. The rule has been severely criticized on the ground of its 

See Holmes, “History of Agency,” Harvard Law Review, IV (1891), 345. 


® Watteau v. Fenwick (1893), 1 Q.B. 346; Hubbard v. Tenbrook, 124 Pa. St. 
291, 16 Atl. 817. 
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fallacious logic."* Purported explanations of the rule are us- 
ually quite as illogical as the rule itself or clear examples of 
question begging.’’ From our present point of view, however, 
it is not difficult to find the answer. The cases are thoroughly 
sound. They are to be regarded simply as exceptions to the 
general rule. The law here is not only justifiable, but in fact 
highly desirable. It will not do to have the contrary rule. An 
unscrupulous principal has too many chances for success. 
First, he may never be discovered; second, if he is discovered 
he can allege secret limitations, and usually there is not one 
to gainsay him. The rule is indispensable to prevent fraud. 
The social interest in the general morals and a sound commer- 
cial policy will not tolerate anything different. If there is 
hardship upon the principal, it is largely of his own doing, and 
in any event it is by far the lesser of two evils. But here, 
again, the science of law suffers in its logical consistency and 
the general scheme is cluttered with another exception and 
all because of the intensity of the pressure of certain social 
interests.” 

It is thus seen that in the working out even of the minut- 
est details of the common law, the soundness of the results 
have been tested by principles of expediency and practicabil- 
ity that will fit only into a social theory that acounts for social 
phenomena as the result of group actions and interactions 
upon a basis of the social interest involved. The emphasis, in 
both empirical and rational social science, is thus put upon the 
principle of function with the close observation and adher- 
ence to facts and experience which is necessarily implied. But 
more of this at another time. 


INDIANA UNIVERSITY SCHOOL OF LAW 


© See note in Columbia Law Review, X (1910), 763. 

™ Mechem on Agency (2d ed.), sec. 1768. 

* Cf. note in Harvard Law Review, XLII (1929), 685, and Seavey “Rationale 
of Agency,” Yale Law Journal, XXIX (1920), 859, 883 ff. 





THE ENGLISHMAN AND THE LAW 


EDWIN DELLER 


PROPOSE to deal in a limited space with the attitude of 
| the average Englishman toward the law. By “average 

man” I mean the man who is not engaged professionally 
in the making of law or in its enforcement, and by “law” I 
mean the body of public law which either owes its origin to 
parliamentary enactment or is a product of the unwritten 
common law whose beginnings go far back into English his- 
tory. 

When a state is functioning naturally, the generality of 
its citizens do not as a rule concern themselves to any extent 
with the origins of its laws or ask themselves hard questions 
regarding their validity. The Englishman is perhaps even less 
prone to theorizing than most, and since the Stuart days there 
has been no repetition of the elaborate speculation and argu- 
mentation which played such an important part in the strug- 
gle for the supremacy of law and parliament. And it is not 
without significance that, even in that disputatious age with 
its appeals to Divine Right and the Old Testament, the most 
powerful as well as the most easily comprehended argument 
was the argument from precedent—the appeal to antiquity. 


STARE SUPER ANTIQUAS VIAS 

It still remains true that for the average Englishman the 
appeal to precedent is the most persuasive appeal. It plays 
as important a rdle in his politics as it plays in the law courts. 
Nothing commends a new proposal more readily to an English 
assembly than the argument that it is merely an extension of 
something which has already been approved. ‘We are merely 
following precedent” can only be answered by showing that 
the precedent itself is undesirable, and this means disturbing 
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something already acquiesced in, and, it may be, going back 
to first principles, a tedious and unpopular process. Some of 
the profoundest changes in English law have been made in 
pursuance of the theory that nothing more was being pro- 
posed than a slight extension of an existing practice. Some- 
times, indeed, the change has been made as it were unwitting- 
ly when what has hitherto been a custom or convention has 
been reduced into statutory form, and so become more rigid 
and definite. 

Within the past fifty years, however, and especially within 
the present century, the changes in the law have been largely 
changes arising out of a changed conception of the functions 
of the state, and deliberately made for the purpose of carry- 
ing into effect a revised political philosophy. That philosophy 
may be shortly summed up in this way. There was during 
the greater part of the nineteenth century a presumption that 
apart from the duties of defense the regulative activities of 
the state should be few and simple. The burden of proof that 
an extension of these activities was desirable was upon the in- 
novator, and it was no easy burden. Today, the presumption 
is that there is, or should be, a remedy provided by the state 
for all the ills of the commonwealth, and that the assistance 
of the state should be invoked on all possible occasions. How 
long this political philosophy will remain fashionable it is not 
necessary here to inquire: it is sufficient to say that the doc- 
trine of laissez faire has at the present time very few support- 
ers, and these, such as they are, find a difficulty in attempting 
to prescribe a working limitation to the activities of the state. 

The interval which elapses between the initiation of a 
change in the law and the placing of the law on the statute 
book is, generally speaking, very considerable. It is true that 
in times of emergency the interval can be considerably short- 
ened. During the war, for example, changes of great impor- 
tance were made in a relatively short time. It is doubtful 
whether some of these, such as the Summer Time Act, which 
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affected and still affects profoundly the habits and customs of 
all the citizens, would have passed into law at all but for the 
necessity, called forth by the war, of economizing in every 
possible way. The normal process is slow and gradual. An 
idea, the creation of one or a few individuals, “cranks” or “en- 
thusiasts” according to our predilections, slowly begins to at- 
tain some publicity. There will be, perhaps, discussions in the 
press, and a private member may seek to introduce a bill into 
Parliament for the sake of raising discussion. With good for- 
tune he may succeed, and for an hour or so the subject is ven- 
tilated. That is generally the end of the matter for the time 
being, although occasionally the government of the day may 
take up the measure, and it is possible even for such a bill to 
pass into law. Such events, however, though highly flattering 
to the private member, are rare. The vast majority of laws 
are initiated and passed into law by governments, and, if such 
legislation is to be, it is better that it should have behind it the 
knowledge and experience which only a department of state 
can command. Amateur legislation in a modern state can be 
very bad legislation. 

_A government will only introduce legislation if it is sure 
that there is a demand for it, and that it can rely on public 
support. The demand, it is true, can be produced by the gov- 
ernment itself, while it is still an opposition. If it has made a 
project a plank in its electoral program, and gets returned to 
power in consequence, it will feel itself bound to proceed with 
legislation. Unless, however, the relevant department of state 
has already formulated proposals, there is a lot of preliminary 
work to be done. There is inquiry, by committee or royal 
commission, and there is negotiation between the interests 
concerned (resulting perhaps in bargains), and there is the 
translation of a project into the highly technical language of a 
bill before the matter can even be brought before Parliament, 
and the business of exposition and criticism begun. Some bills, 
indeed, make little progress in that respect; they die for lack 
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of time. The survivors often emerge in a transformed state. 
They may have been riddled by expert criticism, and been 
modified profoundly in order that something may be saved. 
And, in their progress, by discussions in the press and Parlia- 
ment, attention has been focused on them. Representations, 
spontaneous or manufactured, of objection or support will 
have been made from the constituencies, and members of Par- 
liament will have further opportunities of ascertaining how 
far they represent their constituents. 

It will be seen then that, as a general rule, our average 
man, if he takes an intelligent interest in what is going on 
around him, cannot with justice complain of being taken by 
surprise by changes in legislation. He has been served with 
notice of what is about to happen to him, and even if he has 
not had an opportunity of expressing his opinion at the ballot 
box, he has had an opportunity of doing so in other ways. The 
fact, however, that he has had due notice, important though 
it be, is far from consoling him for a law which he dislikes. It 
may, indeed, add to the offense by reminding him of his im- 
potence in the face of approaching vexation. What is now his 
attitude toward a law of which he disapproves? He will con- 
tinue his protest until the last moment; he may threaten to 
disobey—to practice a passive resistance. When, however, 
the project has actually passed into law, and the machinery 
for bringing it into operation begins to function, when it has 
become in the old English phrase “the law of the land,” he 
will recognize it as such and he will obey. And he will obey, 
not merely because sooner or later disobedience will bring him 
into conflict with authority, not merely because it is easier to 
say “‘yes” than to say “‘no,” not merely because his “sporting” 
spirit’ bids him acquiesce like a good loser—all these reasons 
may sway him; but he will obey because of his semimystical 
reverence for the “law of the land.” 

Passive resistance is not, of course, unknown. There was 
passive resistance on a small scale against conscription during 
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the war for reasons which sometimes commanded respect, if 
not admiration. There was passive resistance on the part of 
some members of religious bodies against the Education Act 
of 1902, which placed additional charges on public funds for 
the maintenance of denominational schools. This resistance 
was maintained for some time in the hope that the obnoxious 
measure would be repealed, but failed of its purpose and grad- 
ually died away. 

More important for our present inquiry is the attitude of 
temporary obedience when it is coupled with a resolve to 
bring about an amendment of the law. It is undoubtedly a 
merit of a flexible constitution such as the British that no one 
law has a greater degree of sanctity than another. What one 
parliament can do another can undo, and the objector, know- 
ing that this is so, can “endure a while and see injustice 
done.” The omnicompetence of Parliament is not merely a 
truism of the constitution: its power to reverse the legislation 
of its predecessors or of the highest courts of law is undoubted. 
The Trade Disputes Act of 1906 is a good illustration. The 
House of Lords, sitting as a court, had given a decision to the 
effect that trade unions were liable to be sued for the wrongful 
acts of its members. For reasons which need not here be dis- 
cussed, this decision was strongly resented by the trade 
unions, and this resentment undoubtedly contributed to the 
sweeping success of the liberal government, which passed the 
act reversing the decision. 

It would, however, be misleading, if one were to convey 
the impression that the process of reversing legislation is a 
simple one. The Education Act to which reference has been 
made could not be amended by the government which passed 
the Trade Disputes Act, as it had not a majority in the House 
of Lords. Owing to constitutional changes which have since 
been made in the powers of that House, it would now be pos- 
sible for a government desirous of doing so to amend the act, 
but in fact there is no probability of this being done. The long 
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interval which has elapsed has blunted the edge of opposition. 
The authorities (central and local) responsible for education 
have become habituated to the administration of the act, and 
to modify it to any extent would be regarded as a retrograde 
step on educational grounds. The fact is that, although gov- 
ernments come and go, and advocate and pass into law differ- 
ent policies, there is a very large element of continuity in all 
their activities. The abstraction popularly called “tke govern- 
ment” remains more or less constant. The difference between 
modern parties is less a difference in the direction in which 
they move than the pace at which they move. The criticisms 
of the front opposition bench are invariably more restrained 
than those of the back benches, and the reason is obvious. An 
opposition leader is a potential minister, and he knows that 
when he assumes office and, with the assistance of his per- 
manent officials, really gets to grips with a problem, he may 
be able to retard or accelerate the policy of his predecessor, 
but he will find it difficult to reverse it without throwing the 
machinery of government out of gear. The fuller knowledge 
which is at his disposal as a minister may make him repent 
some of the pledges which he gave as a leader of the oppo- 
sition. 

This is not, however, the only difficulty in the way of re- 
versing a law which is unpopular with a certain number of 
average men. There are, of course, the difficulties of parlia- 
mentary time, to which reference has already been made. 
There are also the obstacles of “vested interests”—I use the 
expression in a neutral sense—which have grown up while the 
offending law has been in operation. Officials have been ap- 
pointed to carry out the law: to dismiss them might prove an 
unpopular step. And not only officials are concerned, there 
are other members of the community. At the present time 
many “average men” resent strongly the operation of the law 
which prohibits the sale of tabacco after a certain hour, but 
permits the sale of fruit. But the same law enables shop assist- 
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ants to enjoy shorter hours and more leisure, and their oppo- 
sition to a change, largely because it is better organized, is 
more effective than the grumbles of the average man. There 
are some ludicrous anomalies in the law governing the sale of 
intoxicating drinks, but the interests concerned and the “‘tem- 
perance” advocates are again more powerful than the average 
man. 

This, then, appears to be the situation of our “average 
man.”’ In the first place he has a deep-rooted respect for law, 
and his tendency is in the direction of obedience to the law. 
Second, the process of lawmaking and the discussions which 
precede it are such that there is no serious risk of legislation 
outrunning the moral sense of the community at large, though 
it may be contrary to the wishes of sections. Third, while the 
average man grumbles, his feeling of resentment, if sufficient 
to prompt him to action, impels him toward constitutional 
measures for repeal rather than toward resistance. Finally, 
the means of repeal, though swift and powerful, can only be 
put into operation if the pressure is strong and widely exer- 
cised. 

Students of social problems in England have been im- 
pressed by the great falling off of drunkenness in recent years, 
and especially since the war. Various causes have conspired 
to bring this about. One is high prices; another is the change 
in habits, and the growth of rival attractions, such as the 
cinema, etc. The. restrictive legislation, a compromise ar- 
ranged after the war, though certainly a contributory cause, 
is probably the least important; but it is instructive as indi- 
cating the way in which legislation can reinforce a tendency 
already in operation. It is not certain whether it would have 
been possible even during the patriotic fervor of the war to 
have introduced a fairly complete system of prohibition in 
England. What is certain is that, had this been done, the aver- 
age man would long ago have demanded, and succeeded in ob- 
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taining, its relegation with other war-time restrictions, to the 
category of repealed legislation. 

The interrelations of law and habit are intricate and 
curious, and students of jurisprudence may find it interesting 
to speculate on the extent to which law begets habit and habit 
begets law. In a community which has not attained a high de- 
gree of civilization, the two things may be almost identical, 
and neither will change to any extent. In a modern state each 
will constantly be in movement, and now one and now another 
will be ahead. Law will recognize that it must “alter when it 
alteration finds” in habit. Habit will alter itself to keep step 
with law. What seems important if a balance is to be main- 
tained is that the one should not outstrip the other to any con- 
siderable extent. It is on the whole better to live under an 
obsolescent law than under a new law which, by setting a 
standard beyond the desires and wishes of the average man, 
gives a severe wrench to his habits and enkindles resentment 
sufficient to move him to disobedience. 

On the whole the gap between law and habit (or law and 
opinion ) in England is not, it would seem, ever allowed to be- 
come very considerable, and generally speaking law lags be- 
hind. Thus, when a new law is enacted, it is as a rule, if not a 
ratification of a tendency, at least a law which does no great 
violence to received habits and opinion. England has her 
problems, but law enforcement is not one of them, and it is 
not easy to see it becoming a problem. 


UNIVERSITY OF LONDON 





THE AMERICAN AND THE LAW’ 


T. V. SMITH 


I 


EITHER the type of emigrant that settled the Amer- 
ican colonies nor the method whereby the colonies 
achieved political independence augured unequiv- 

ocally for a law-abiding citizenry in the United States. Set- 
tled in large part by those whose misfortunes had not natu- 
rally bred reverence for law, or by those who had actually run 
afoul of law, or by those who for the sake of conscience had 
fled from political obligations and hazards, or by those of 
initiative and daring who hoped greatly to prosper by being 
a law unto themselves—so colonized, the new nation was sure 
to see much dissent from any established law, dissent reveal- 
ing motives that ranged from unabashed self-interest to un- 
questioning obedience to the will of God. A too esoteric inti- 
macy with deity, as Hobbes long ago saw, is perhaps almost 
as disturbing to order as is unabashed self-interest. The even- 
tual winning of independence through rebellion did not, to 
say the least, help this situation. Liberty achieved through 
revolution is not the natural progenitor of liberty under law: 
there would always be some to treat the new order as its found- 
ers treated the old. Governments formally founded upon the 
consent of the governed naturally find it embarrassing, so long 
as their origin is remembered, to enforce laws upon those who 
do not consent to the justice of them. Moreover, no less a 
figure than Thomas Jefferson, it will be recalled, welcomed 


*If no average American can be found to answer to this generalized characteri- 
zation, then let it stand for the “common man” as defined by C. Delisle Burns in his 
book Democracy (reviewed elsewhere in this issue)—“that part in each man, woman, 
or child which is blood and bone, which eats and sleeps and moves, occasionally works 
and plays, and is compelled, after some years of decreasing physical energy, to die” 


(p. 18.). 
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Shay’s rebellion and hoped for the germination of many more 
like seeds of liberty—a hope based upon such conviction that 
it survived high executive responsibility and remained active 
throughout his whole life. 

Though themselves differentially weak in reverence for 
constituted authority, these colonists came from countries 
where upper classes represented culture and carried prestige. 
The laws which they provided for the lower classes and main- 
tained for the middle classes commanded respect because they 
were supported by a normative group. In such circumstances, 
gentility meant something even to the lowest villain. Such an 
accepted feudalistic structure leaves traces in habits and bear- 
ings within lower classes long after the structure itself ceases 
to be prominent. As indicated, this influence was at a mini- 
mum in the colonists as they came, and it grew progressive- 
ly less with acclimatization, particularly in New England, 
whence the forms of the new government were primarily to 
issue. As General Carleton wrote home, “It is impossible for 
the dignity of the throne or of the peerage to be represented 
in the American forests.” Not a few radical minds meant 
through the revolution that freed the colonies from Great 
Britain to strike also at whatever of aristocracy had arisen on 
American soil. They were not, of course, wholly successful; 
but in form the new government not only made no provision 
for carrying on an upper class but actually forbade the renew- 
al of such attempts, for example, as had earlier been made in 
Virginia. Slavery and free land together prohibited a formal- 
ized lower class, in the European sense of the term. Politically, 
there was but one class: nobody to look down upon, nobody 
to look up to. I think that Professor George Herbert Mead 
has not overemphasized this point in making it the differen- 
tiating characteristic of American life.? As the memory of gen- 
tility and authority faded—a process hastened by the cultural 
hostility engendered in and through the revolution—the 


* This Journal, XL (January, 1930), 211-321. 
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Americans found themselves emotionally without norms save 
such as were offered by the political and economic and social 
processes themselves or by their foreseen consequences. Law, 
it appeared, would have to stand upon its own feet, or borrow 
succor from such men in each generation as had achieved pres- 
tige by success at indigenous enterprises. We shall see later 
that the attitude of successful classes in America has generally 
been such as not to lend reverence to law as such. Let us, 
meantime, inquire how much respect law has been abie to 
command through its own inner majesty and its more immedi- 
ate personnel. 
II 


A genuinely democratic government might have from the 
beginning elicited respect for law in its own right. But the aris- 
tocratic principle, economic and cultural, was strong enough 
in early America, in spite of preceding considerations, to pre- 
vent any far-reaching initial democratization. The economic 
interests that dictated the new constitution, revealed anew in 
Charles A. Beard’s studies of that document and period, were 
well enough recognized in the suspicion of the time, and their 
persisting influence has been recognized in every generation 
since the time. The common man has continuously believed 
that somebody profits more than does he from the constitu- 
tion and from the legal processes flowing from it. But how he 
has not known—nor, indeed, have those who profited always 
known, such has been in many cases the strange beneficence of 
a land where luck might really take the place of foresight. Un- 
clothed by social majesty, those who wielded judicial and po- 
litical. power have been suspected by the common man to be 
lacking in disinterestedness as between him and those much 
more lucky. And the prima facie, even if not conclusive, evi- 
dence for this has been not only the differential distribution of 
wealth but also the differential protection of rights under the 
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constitution.’ Even the free land was not equally free for all. 
It was general good luck to have free land. But could the pri- 
vate fail to be impressed upon contrasting his 50 acres after the 
French and Indian War with the major general’s 5,000 acres, 
or his roo acres after the Revolutionary War—fought for 
equal liberty under law—with the major general’s 1,100 
acres? The only partial success of the democratic movements 
under Jefferson and Jackson, for example, did not lessen this 
suspicion that somebody was profiting by power, and that the 
somebody was protected by law. The impression will not 
down in America among common men that economic power, 
in which he knows that he has little share, dominates political 
and legal power, in which he is told that he has a sovereign 
share.* 

This feeling is clearly not the best background for the 
growth in his mind of a respect for law. Nor is his respect in- 
creased by his acquaintance, oftentimes intimate, with the 
law’s minions—the judge, the lawyer, the policeman, the leg- 
islator. These have not for the most part been lustrous in 
themselves, and they have had no upper class from whom to 
borrow luster. The growth of the doctrine of judicial suprem- 
acy, and the consequent isolation from responsibility of the 
judges, especially of the higher judges, has served but to rein- 
force the opinion of the common man that law is a public 
means for private profit. It is not that he necessarily thinks 
this wicked so much as that he thinks it unfair. Wickedness 
passed around would be prosperity. As the young Russian the- 


*It is a fact not easily forgotten that the Fourteenth Amendment, meant to pro- 
tect the actual personality of slaves, who sorely needed protection, came quickly to 
protect the imputed personality of corporations, which, to the common man, have not 
seemed so much in need of protection. 

“It is not easy for the average man to see the gradual leveling that has actually 
taken place. Contrast with the foregoing, for instance, the complete equality of treat- 
ment accorded privates and officers (up to a certain rank and thereafter discrimination 
against officers) in the Adjusted Compensation Act of 1924. (See Hutchinson’s “The 
Bounty Lands of the American Revolution in Ohio,” Abstracts of Theses, The Univer- 
sity of Chicago, Humanistic Series, V [1926-27], 279). 
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orist told Mr. John Dewey, if American capitalism could give 
every man a city apartment, a radio, and a motor car, that 
would be communism! Whatever it be called, the average 
American agrees that it would be desirable. But he has seen it 
work out in no such fashion. Even his prosperity, when it has 
come, has been overshadowed by great fortunes of others, vis- 
ible to him but in no sense available for him. And yet the proc- 
ess goes on under the aegis of law and in the name of justice, 
with the judge as its ostensible guardian. The resultant suspi- 
cion is the belief that the justice dispensed by judges is not 
infrequently arbitrary and usually biased in favor of the more 
fortunate: to him that hath, more being given. Nor does the 
consistent denial by judges that they have anything to do with 
making laws lead the layman to any higher opinion of the law 
that the judge self-confessedly “declares.”” The average man 
knows that judges can and do issue injunctions, commit for 
contempt, humiliate men publicly by arrogance of manner and 
subtle threat of power, instruct juries, etc. And for most prac- 
tical purposes the judge is the law, to the common man. The 
judge, like the traditional school-teacher, is to be respected 
when necessary, outwitted when possible. 

Nor has this distrust of judges been confined to common 
men, who know themselves to be largely out of the know. 
The deans of two great American law schools were recently 
heard privately in dispute as to the proportion of judicial deci- 
sions that betoken chiefly the profound fact that “the judge 
got up that morning on one side of the bed rather than the 
other.” The one held that nine-tenths of judicial decisions were 
arbitrary, the other that only one-tenth. The average man lis- 
tening in on such a learned dispute—and it is not too uncom- 
mon among lawyers and professors of law—would likely feel 
that regardless of the proportion of the arbitrary, the side of 
the bed in question would be that nearer to the manufacturer 
of the bed than to the workmen who made it. It may be sur- 
mised that the greater impartiality allowed the Supreme Court 
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by the average man grows out of the fact that the Supreme 
Court has been so successful in isolating itself from general 
contact as actually to have borrowed enchantment from social 
distance. The more that is known about it, the less purely ob- 
jective in judgment it seems. That American who has known 
it most intimately for the longest time—Mr. Justice Holmes, 
twenty-seven years a member of it—is the first to confess the 
personal limitations of judges and the relativity to interests 
of the Court’s judgments.” 

“Judges are,” he observes, “elderly men, and are more 
likely to hate at sight any analysis to which they are not ac- 
customed, and which disturbs repose of mind.” “Judges,” as 
he remarks again, “are apt to be naif, simpleminded men, and 
they need something of Mephistopheles. We, too, need edu- 
cation in the obvious—to learn to transcend our own convic- 
tions and to leave room for much that we hold dear to be done 
away with short of revolution by the orderly change of law.” 
“Behind the logical form,” he sees, “lies a judgment as to 
the relative worth and importance of competing legislative 
grounds, often an inarticulate and unconscious judgment, it 
is true, and yet the very root and nerve of the whole proceed- 
ing.” And, finally, officially in a crucial dissenting opinion he 
declares that there is nothing that he deprecates more “than 
the use of the Fourteenth Amendment beyond the absolute 
compulsion of its words to prevent the making of social ex- 
periments that an important part of the community desires 

. even though the experiments may seem futile or even 
obnoxious to me and to those whose judgment I most re- 
spect.” 

The lawyer, however, is a nearer exhibit of the law to the 

*It is highly interesting to observe in this connection that President Roosevelt 
wrote Senator Lodge in 1902 that he “would not feel justified” in appointing Holmes 
to the Supreme Court until assured “that Judge Holmes was in entire sympathy with 
our views, that is with yours and mine ;”’ nor indeed “any man who was not absolutely 


sane and sound on the great national policies for which we stand in public life.” (See 
C. A. Beard, “The Dear Old Constitution,” in Harper’s for February, 1930.) 
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common man. The history of the reputation of lawyers as a 
professional class in America shows vicissitudes, of course; 
but certainly it is safe to say that the lawyer has never stood 
too near the summit of unselfishness in the estimation of his 
fellow-citizens. Not only in Puritan New England but also 
in Cavalier Virginia, lawyers were early looked down upon, in 
Virginia being actually forbidden at one time (1457) to ap- 
pear in court or to take fees.° Even when Americans have 
allowed that the law is incarnate reason, they have suspected 
that the chief reason the lawyer has for helping to articulate 
it is what he can get out of the process for himself. The aver- 
age American credits the lawyer with being a sort of pervert- 
ed Pythagorean, who, among his many idolatries, worships 
chiefly the sacred number one. In part this reputation is due 
to the black eye given lawyers long ago by colonial competi- 
tors for power, the preachers. The fact that preachers won 
the first round of this conflict for power has helped through 
the persistence of the evangelical tradition’ in America to 
keep the reputation of the lawyer equivocal, in spite of his 
great public services.* Explained at least in part by this re- 
ligious background, the notion has been widespread in Amer- 


* Charles Warren, A History of the American Bar, p. 42. One may here in brief 
compass trace the varying reputation of the bar. 


* There are still sects in America that have nothing voluntarily to do with civil 
law, refusing to help make laws by voting for representatives, refusing to support law 
by judicial oaths, refusing (though less frequently) to defend their rights in civil ac- 
tions. Occasionally members of these sects are still excommunicated for “going to law 
with a brother.” The theory back of the practice—much wider spread than the prac- 
tice—is the Pauline dictum that law is meant for evil-doers. Though necessary, it 
leaves the mark of the beast of worldliness upon all connected with it. 

Perhaps it is not this motive that explains, though it certainly helps to make pos- 
sible, the reported initiation of an extra-legal court by the community church in New 
York of which John Haynes Holmes is pastor. 


* That indeed the early English colonists brought with them no flattering opinion 
of lawyers may be inferred from titles to tracts printed in England in the sevententh 
century, such as: The Downfall of Unjust Lawyers; Doomsday Drawing Near with 
Thunder and Lightning for Lawyers; A Rod for Lawyers Who are Hereby Declared 
Robbers and Deceivers of the Nation; Essay Wherein Is Described the Lawyers, 
Smugglers and Officers Frauds (Warren, A History of the American Bar, p. 7). 
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ica and remarkably persistent that law is insight of the right- 
eous to be enforced against the wicked.’ 


III 


This brings us to the law itself. We have seen that what 
the American knows of the law in its proper persons, the judge 
and the lawyer, the policeman and the politician, does not 
greatly increase his reverence for the law. What does the aver- 
age American know of the law? The easy answer would be to 
inquire what law; for, in spite of President Hoover’s hope to 
suborn one law by the sanctity of all, the equal sanctity of all 
laws is not an American doctrine, unless on Sunday. Law in 
America is diverse in origin, complicated in structure, and le- 
gion in number. Heirs of the civil law, steeped in the common 
law, and seasoned in the Protestant equivalent for canon law, 
i.e., biblical law, Americans have in municipal and state and 
national assemblies bulged so prodigiously their statute books 
that no man, much less the common man, can know with suffi- 


cient accuracy for consistent conduct what the law requires or 
does not require. For aught that the average man knows, for 
most that he suspects, he is a violator of some law or other 
every active day of his life. The reputed attitude of the Ameri- 
can capitalist—‘‘My God, you don’t expect me to run a rail- 
road according to law!”’—is suggestive of common opinion in 
America regarding the inhibition of initiative by legality.” 


° That the enforcement itself, though necessary, depraves the law’s agents—sher- 
iffs and policemen—the average American thinks can be proved by simple observation. 
The American sheriff has not infrequently been chosen because he was able to bully 
the bullies, and is ordinarily chosen from the rougher elements in the community. 
And the European visitor who had the shock of his life upon finding out that not all 
American policemen are honest has much to learn that, though worse than this, no 
longer shocks the average American. Police manners are in general so gruff and their 
methods so harsh that few citizens think of them as representing in any sense the 
“majesty of law.” Nor do policemen usually so regard themselves. Cf. the popular 
seller You Gotta Be Rough (Doubleday, Doran), by Michael Fiaschetti, sixteen years 
an American police detective. 

* Few Americans grieve over downtrodden law if a journey from Chicago to 
New York can thereby be converted from a many-change trip to a continuous one, 
the desideratum in this reputed case. 

Few jokes are surer fire in any company in America than one parading the trivial- 
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And yet that idiom of the American mind persists—“a law 
ought to be passed to stop this or that.” To get into the stat- 
ute books a conviction is a great relief to conscience; and few 
men there are who do not harbor a secret ambition to stop some 
“pet peeve” or other by law. If the common man has convic- 
tions—and he has—he would like to have other people act his 
way, further his interests: “Consciously or unconsciously,” 
says Mr. Justice Holmes, “we all strive to make the kind of 
world that we like.” Was not one moral of Jacksonian democra- 
cy the belief that any man could legislate as well as any other 
man? It might be supposed that lawmakers of all people would 
not be lawbreakers; but nobody knows quite so well as a legis- 
lator how far from inerrant and immutable laws are. The truth 
of Rousseau’s dictum that one is not bound when he binds him- 
self may lie in the fact, as the American has discovered, that he 
can unbind himself at will—privately undoing what remains 
publicly done. But having put his will over on others, he will 
be quick to suspect that others are putting their wills over on 
him. Even if it claims to be done in the name of deity, he will 
not be too much impressed if he disagrees, for has he not as 
direct access to deity as has anybody else? If it come to him 
in the name of the common will, he will not be greatly im- 
pressed as long as it does not represent his will in the matter. 
John Cotton long ago immortalized this technique, in demol- 
ishing Roger Williams’ claim of a good conscience: we did not 
drive you out of Massachusetts, urged he, for following your 


ity of law—the stupid overpunishment of small offenses, the immunity of great of- 
fenses. Jack Black (Harper’s for February, 1930) tells of a cell-mate he had in prison 
who “chuckled through a five-year term at the vagaries of justice” in committing him 
for a crime he did not commit instead of for one he had actually committed. 

The same popular motif recurs (Harper's for March, 1930) in Mr. L. M. Hussey’s 
“Twenty-four Hours of a Lawbreaker.” An average citizen, all unconsciously to him- 
self, is shown in a single day to commit crimes and misdemeanors subjecting him to 
an aggregate penalty of $2,895.67 in fines and to five years in penal institutions! The 
same average citizen would in a year have incurred liability for $2,052,919.55 in fines 
and for 1,825 years imprisonment. 
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conscience, but for refusing to follow your conscience in doing 
what you knew to be right! 

To settle by law, however, really unsettled questions of 
public opinion is not to beget real respect for law. The aver- 
age man will be impressed by the fact that law represents 
force more than it does right or reason, when he sees settled 
thereby what equally respectable citizens in his own commu- 
nity cannot settle by argument. And yet it is not likely that 
he will challenge the principle; he will merely challenge the 
law; for he, too, goes on the vaguely assumed principle that it 
is right to put over a law when you can mass enough pressure 
to do it. But it is also allowable to evade such a law if you 
can. Circumspect disobedience becomes a form of self-help, 
traditionally strong in pioneer cultures. That is, law in Amer- 
ica is likely to be coercive of dissent rather than declarative of 
agreement. To let men differ in practice until they can agree 
upon a uniform practice requires more tolerance toward oth- 
ers, More appreciation of variety in conduct, than the common 
man, and especially the common woman, in America has. 

The more dissent there is, the more rigorous must be the 
law, to lessen discrepancy between ideality and reality. The 
final strategy is to get a statutory matter presented as a con- 
stitutional principle. This guarantees in a grand manner its 
moral exhibition, and so its respectability pending actualiza- 
tion. The more lightly such a principle is violated, the more 
heavily must it be punished. There is a certain logic in this. 
If law is declarative of moral insight, then lawbreakers are 
thereby branded as immoral. To be immoral lightly is to be 
doubly immoral; for it is to offend not merely against a spe- 
cific moral provision, but against the very spirit of the moral 
law itself. Nevertheless, punishment will be more uncertain, 
convictions less sure, when there is great dissent; and so one 
must make up in severity what he lacks in certainty of punish- 
ment. The compulsative nature of this obligation to contra- 
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dict democratic reasonableness” is perhaps explained in part 
by the not too remote connection of all law in the American 
mind with the theological doctrine of salvation: If the soul is 
at stake, then must there be both earnestness and haste. If 
man is in actuality a fallen angel, it is his mission and duty to 
rise again to perfection. Anything less than the best is as bad 
as the worst: ‘Whoever shall keep the whole law, and yet of- 
fend in one point, he is guilty of all.” In fact, the nearer one 
gets to perfection, the more serious, in this ideology, is any 
lapse. And even if lapses there must be, it is necessary to keep 
permanently enshrined in constitution and statute the high- 
est moral law. Contemplation substitutes for obedience; and 
citizens may behold in the constitution America’s “Great 
Stone Face.’”” 


IV 

I have not meant to suggest that all is lawlessness in 
America. Of course, such is not the case. Lawlessness is wide- 
spread in society, but not in a given individual. Each individ- 
ual contributes a little, but not many individuals very much. 
American life is, as I have tried to suggest, geared up to law- 
lessness. It troubles the average American far less than it does 
foreign theorists and certain American leaders. The American 
violates law only when it gets in his way; and a law that gets 
in many individuals’ way may be violated without moral 
bankruptcy, though life is thereby made hazardous. 

Note the prohibition laws. Now, drunkenness is a serious 
matter in a tightly geared and swiftly moving civilization. It 
has always been penalized in America so heavily by public 
opinion, even when not by law, that it was declining before 
the prohibition amendment. The prohibition laws are, how- 


“Cf. A. D. Lindsay’s dictum: “Democracy rests on the principle, not that all 
men’s views on what is right and wrong are of equal value, not on the denial of the 
' existence of saints and prophets, but on the doctrine that compulsory morality is a 
contradiction in terms.” (“The Essentials of Democracy, p. 76.) 
* Cf. A. K. Rogers’ article on “Constitutionalism,” this issue, pp. 289-304. 
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ever, not against drunkenness, but against the “manufacture, 
sale, or transportation of intoxicating liquors.” The amend- 
ment and its statutory applications are in fact blows against 
drinking, not against drunkenness. This partly but not wholly 
because drinking precedes drunkenness. But suppose drunk- 
enness does not always, or even ordinarily, follow drinking? 
Then a law prohibiting drinking in order to suppress drunken- 
ness might be violated without national calamity. If one, as a 
matter of policy, prohibit much in order to inhibit little, he 
need not grieve too deeply over the discrepancy between what 
he pretends and what he intends, if only he get what he in- 
tends. If drunkenness could be shown to be on the decrease be- 
cause of prohibition, then prohibition is succeeding in its intent 
even while failing in its pretence. 

This pot-shooting in order to get a bag has its own hazards 
admittedly, but this is no place to indicate them. It has also 
its humor, sometimes tragic: it is said by some sardonic souls 
that we have in this matter an ideal arrangement for Ameri- 
cans—the moralist satisfied with his law, the wealthy with his 
liquor, the bootlegger with his profits. Certainly the fact that 
those who succeed financially can violate the prohibition laws 
with relative impunity indicates one of the weaknesses of this 
conception of law. It guarantees that one of the real upper 
classes in America—the one with the most prestige at the pres- 
ent juncture—will not invest the law with any majesty for 
other classes. What the rich do is more easily forgiven them by 
the poor because it is what the poor would ordinarily do if they 
were rich. It may be wicked to be rich when you aren’t; but it 
is not wicked to enjoy your privileges and immunities if you 
are. In spite of the Christian ideals of abstinence, poverty, 
and purity, the path of the good man in popular imagina- 
tion follows the curve of increasing goods. Bruce Barton’s 
“you’re-bound-to-win” version of Jesus is recommended for 
adolescent reading by eminent American divines; and the av- 
erage American adult is shrewd enough to suspect that Henry 
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Ford is a more realistic messiah for industrial society than the 
Jewish Jesus and that Ford, Firestone, and Edison are trinity 
enough for daily needs. 

But prohibition, while the most spectacular, is not the best 
illustration of the principle involved. Where one person in 
America violates the prohibition laws, at least two violate the 
spirit of the so-called Comstock law. Just as prohibition aims 
hopefully at a maximum in order certainly to achieve a mini- 
mum, so this law, if interpreted more charitably perhaps than 
its author intended, strikes at the spread of all information re- 
garding birth control in order to suppress obscenity and sex- 
ual experimentation. It could fail of its declaration and yet 
succeed in its intention. As a matter of fact, it has not unlikely 
failed in both; but that is not the present issue. The point here 
is that lawlessness need not be as serious as it sounds. The 
example set by wealth in violation of prohibition laws is pur- 
sued with reference to the Comstock law by all educated as 
well as wealthy classes. Knowledge has rights over ignorance, 
they argue, even when ignorance is law. Both upper classes in 
America thus lessen by example reverence for law in general. 
Why, then, does not American society collapse from sheer cor- 
ruption? 

A good American answer is that we have laws against cor- 
ruption. And in all truth there is little danger of the collapse 
of a people who are ingenious and able and energetic enough 
to make so many laws. If their laws do not save them, then 
their energy will. The average American is not cynical about 
laws or lawlessness. He believes in laws; he believes in them 
sufficiently to make them. He has learned at first hand the 
relativity of laws. If relative, why not relative to him? And 
who can be a better judge of when and where and how than 
he? His great initiative at making implies a certain initiative 
at breaking laws. The making testifies to his energy and confi- 
dence in morality; the breaking testifies to his determination 
to face specific situations with individual responses, as well as 
to his determination not to be dominated. As lawmaker, he 
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generalizes discovered goods; as lawbreaker he continues the 
process of discovery. This may be a queer way and a waste- 
ful way; but it appears the American way. For every law he 
breaks, he is prepared to offer to the next assembly a better 
law; his reaction never exceeds his action.** As Cotton Mather 
long ago put it, in an address to lawyers: “the Reformation of 
the Law, and more law for the Reformation of the World is 
what is mightily called for.” 

General lawlessness against laws formulated upon a prin- 
ciple of social parsimony would constitute anarchy. But law- 
lessness under another theory of law might in fact be liberty 
of the more hazardous variety. The constructive interpre- 
tation suggested here is that as majority rights came only 
through revolution, individual liberty maintains itself through 
selective lawlessness, pending the arrival of a democratic cul- 
ture. Circumspect disobedience may be the average Ameri- 
can’s only protection against his own laws. If he is over-rigor- 
ous in his emphasis upon uniformity, he may need to be over- 
strenuous in his exercise of liberty. Minus times minus equals 
plus. Intelligence emerges from some emphasis upon habit 
and impulse: does America hope through an over-emphasis 
upon both to produce a superintelligence? 


V 

But for laws Americans would not have known what law- 
lessness is. I have suggested in the foregoing that this legal 
theory may be an ad interim one—‘“pending the arrival of a 
democratic culture.” Can such laws as the prohibition and the 
Comstock laws serve as schoolmasters to bring Americans to 
maturity and tolerance? Certain it is that they reflect the 
American faith in education. They are essentially, especially 


* Though apparently true as far as it goes, it is a psychological irrelevance to at- 
tribute lawlessness in America to the separation of the law-making and the law-en- 
forcing agencies. When these have not evolved co-organically, as they have not in 
America, to get them together, we must first think them together. Our basic difficulty 
is in thinking them together; we prefer to make laws rather than to enforce them. It 
is this divided mind that needs explanation. 
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the prohibition laws, intended as educational measures to 
train the young—the old dying off meantime—into temper- 
ance and efficiency. The former, in its restricted sense, has 
always been a prescribed virtue; the latter has gathered moral 
momentum with the growth of industrial life and psychology, - 
until it now represents to most Americans the combined merits 
of thrift (time-thrift) and cleanliness. It took the Woman’s 
Christian Temperance Union and such other reform organiza- 
tions more than half a century to work up the prohibition 
movement upon the basis of temperance; but it took American 
business men few years to put the movement over when atten- 
tion was focused upon the efficiency motif. The peculiarly 
American characteristics reflected by such legalistic adven- 
tures are notably two: a profound faith in universal education 
and a whole-hearted acceptance of coercion as an effective edu- 
cational instrument. Training all the people all the time, why 
may not the impossible be accomplished? If temperance can 
be achieved in class cultures in which popular education is not 
traditional, why may not abstinence be attained in America 
with the public schools through whose doors pass for uniform 
instruction the entire next generation? The only thing that 
can certainly defeat the American in this faith is the treachery 
of facts. The physiological “facts” put into the textbooks of 
the generation that preceded prohibition were potent. If they 
were suborned facts, as some medical men are now saying, bet- 
ter understanding may show that the stomach walls are red all 
the time as well as after a drink of whiskey. But education is 
able to weather all difficulties except a change in facts—and 
sometimes even that. As regards the other faith, that in coer- 
cion as an educational means, it cannot as yet certainly be dis- 
proved. As long as it plays the rdle it does in life, it is not likely 
to be renounced for purposes of moral education. If law pre- 
cedes public opinion, coercion is the only way to quicken the 
pace of public opinion. To most Americans it would seem more 
reasonable to pass a law to help educate public opinion than to 
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pass a law to commemorate a modus vivendi achieved through 
the slower means of unconscious adjustment. The former cer- 
tainly seems more expeditious. 
VI 

Meanwhile, it need not be supposed that the American’s 
attitude toward social life, toward co-operation, is completely 
or fairly expressed by his attitude toward law. His ability and 
readiness to co-operate have been remarked, if not admired, 
by most foreign observers from De Tocqueville’s time. And it, 
in all truth, seems an outstanding characteristic. This fact 
harmonizes with his lawlessness if we assume, as suggested in 
this article, that his laws represent his utopianism; his con- 
duct his concession to reality—even in the presence of perfec- 
tion. Undazed by the light of perfection and the perturbation 
caused by it, he has been remarkably adaptive, remarkably 
social, remarkably successful. His economic organizations 
perhaps express his unique genius. He has not only built them 
large and efficient, but he is now even more as a matter of 
pride than as a matter of law struggling through welfare and 
management to extract the secret of morale. His individual- 
ism, so stoutly maintained against the law, quietly vanishes 
before the demand of social facts as they appear in his busi- 
ness relations. He has built great corporations and made them 
work as huge personalities, and then he has made these giants 
so forget their pride as to merge with one another. These 
United States are rapidly becoming, as Mr. John Dewey slyly 
puts it, “incorporated.’”*.Tutored willingly by the emerging 
facts, the American seems to be educating himself into social- 
ization. If he could learn that others learn as he himself 
learns—best away from too much show of compulsion, his po- 
litical and economic life might march together, human life it- 
self grow safer, and property become at once less concentrated 
and more secure. 
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SELF-ANALYSIS AND JUDICIAL THINKING 
HAROLD D. LASSWELL 


SOPHISTICATED modern judge would agree that in 

A making up his mind he tries to preview the outcome 

of the selection of the particular alternatives before 

him. It is not within the scope of this brief article to rehearse 

at length the admirable analyses of the more obvious features 

of judicial thinking which are now accessible. Summing them 
up, stress may be laid on the following: 

a) Previewing involves familiarity with the sorts of events 
to which the previewing relates. This means a general orien- 
tation about the ways that other judges react to decisions, and 
about the social and physical processes which are implicated 
in.controversies. 

5) Previewing usually involves analysis of the contingent 
future in the light of analogies with the past, which is sim- 
ply a means of refining general familiarity through systematic 
methods of inspecting reality. General knowledge of lending 
and borrowing must for many purposes be supplemented by 
detailed examination of the quantitative dimensions of vari- 
ous routines. The precise nature of the relationship between 
changes in the rediscount rate and the price of call money re- 
quires analysis far beyond impressionistic familiarity. 

c) Previewing includes the selection of social purposes as 
standpoints for the instrumental consideration of the future. 
A discerning judge usually discovers an embarrassing conflict 
in the controlling precedents, and he may cast about for other 
social purposes than conformity to precedent to guide him. 
He may scrutinize the principal economic, cultural, and polit- 
ical changes in the society in which he operates, and decide to 
diminish the cost of social change by seeking to facilitate their 
introduction. If the judge finds that social values are in such 

354 
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confusion that uncertainty prevails, and if he believes that he 
should not consciously enact his private prejudices into law, 
he is well advised to flip a coin (in chambers) and govern his 
decision accordingly. 

d) Previewing involves the choice of justifications. The 
decision having been provisionally discovered, it becomes per- 
tinent to select the line of justification which will facilitate 
the objects sought by the decision. These justifications con- 
sist in the choice of premises and elaborations which will lend 
plausibility to the decision in the minds of other judges and of 
the legal profession, or in the invention of watchwords to ap- 
peal to elements in the public which will act upon subsequent 
judges. 

e) Previewing includes self-scrutiny for the purpose of 
detecting prejudices, and the revision of provisional decisions 
if allowance has to be made for their distorting effects. 

These aspects of the nature of judicial thinking have been 
set out serially, but in practice the judicial mind (and here it 
is a question of the sophisticated mind) deals with all these 
points at all phases of the thinking process. Thinking is com- 
parable in its episodic, flitting, discontinuous character to the 
eccentric peregrinations of a grasshopper trying to escape 
from a faintly illuminated molehill. 

The prevailing theory is that men who make important 
decisions can be brought to use their minds wisely by disci- 
plinary training in the practices of logical thought. Legal 
training is supposed to mold the mind to ways of dealing with 
the world which subordinate whim to principle. 

The thesis put forward here is that exclusive emphasis 
upon the importance of logical thinking incapacitates, rather 
than equips, the mind of the judge for the performance of its 
functions. 

This apparently paradoxical conclusion will appear less 
repellent if we reflect upon the universal admission that in 
spite of our best efforts to achieve logical thought we don’t. 
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Despite the efforts of our professional schools to disseminate 
logicality, despite a heavy ballast of good intentions, judges, 
like other people, are continually “letting their prejudices run 
away with them.” 

The stock alibi for the failure of the schools to improve 
the quality of thinking among those who hold posts of power 
is that the human mind offers a perverse opacity to the rays of 
reason. Somehow or other our inoculations with logic don’t 
take, but this is not attributed to the deficiencies of the treat- 
ment itself; it is imputed, rather, to the stubbornness of the re- 
sistance. All this is reminiscent of the orthodox reply to the 
taunt that Christianity has failed. Not Christianity is at 
fault, but the lack of it. The logicians say that the cure of 
bad logic is more and better logic. If the human mind refuses 
to be educated, that’s just too bad. 

Mr. Justice Holmes has long since commented that our 
faith in logic is misplaced: “The logical method and form 
flatter that longing for certainty and for repose which is in 
every human mind. But certainty generally is illusion, and 
repose is not the destiny of man.” 

Our strictures upon the cult of logic begin by showing 
that the supposition that emotional aberrations are to be 
overcome by heroic doses of logical thinking is a delusion. 
The absence of effective logic is a symptom of a disease which 
logic itself cannot cure. We have, been misled by presuming 
that the mind can rely upon a single mode of operation to find 
reality. In point of fact, this isolated technique of using the 
mind is subject to very serious limitations. 

Quite a different technique of thinking is needed to get on 
with the task of ridding the mind of the distorting results of 
unseen compulsions. Since our schools have found no place 
for the cultivation of this additional technique of thinking, 
our judges and administrators and policy-makers are turned 
loose armed with faith in logic, and unprepared to make their 
minds safe for logic. Logical thinking is but one of the meth- 
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ods of using the mind, and cannot itself achieve an adequate 
inspection of reality because it cannot achieve self-knowledge 
without the aid of other forms of thinking. 

What is the nature of logical thought? It is a guided form 
of mental operation. It is not something cleanly marked off 
from impulse, but rather a progressive elaboration and dif- 
ferentiation of impulse. It proceeds by the affirmation of a 
starting-point, whose distinctive peculiarity is that it is in 
fact a vague indication of the goal to be reached, and develops 
_by the criticism of the material which appears in conscious- 
ness according to its relevance to the end in view. If the 
judge begins by wanting to settle a controversy consistently 
with precedents, he has thus indicated in advance the shad- 
owy outline of the desired conclusion of his efforts. If an ad- 
ministrator wants to reduce complaints against his handling 
of the postal service, he starts with a different mental set from 
the judge, but his mental processes are analogous in this re- 
spect, that his first act is to bring into view the main outlines 
of the state of affairs which he hopes to find when he quits 
thinking. The thinker guides the operations of his mind by 
means of this preliminary characterization of the desired 
terminal of his thinking. No one can haul into the center of 
attention the material which fills in the gaps between the end 
sketched and the present state of affairs. The thinker is con- 
strained to wait attentively for his mind to volunteer the miss- 
ing details. If he wants to deal with such a simple matter as 
getting to the railway station, and his attention continues to 
fill with images of the company he has just left, his accustomed 
means of asserting control is to reiterate the practical end, 
and to hope that he can “keep his mind on” taxicabs and 
busses. Alternating with periods of reiteration and expect- 
ancy and illumination are episodes of “No!” and “Yes!” 
which show the presence of guided thought. 

The technique of free-phantasy offers many points of con- 
trast with logical thinking. It is unguided rather than guided 
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association. From a given starting-point, no effort is bent 
toward the exclusion of the trivial, the trite, the embarrassing, 
the filthy, the nonsensical. The mind is permitted to run 
hither and thither, hospitably disposed toward anything which 


germinates, and subject only to negative efforts to avoid the - 


molds of logic. There is no specific definition of an objective, 
and no intermittent intervention in the flow of material for 
the sake of registering its pertinence or impertinence to this 
rather definite goal. 

Free-phantasy is not to be confused with free-word asso- 
ciations which begin with simple stimulus words, and end 
when the first few words which pop into the mind are put 
down. Free-phantasy is not a momentary relaxation of selec- 
tive criticism, but a prolonged emancipation from logical fet- 
ters. 

_ Free-phantasy differs from the ordinary daydream, the 
night dream, and the visions which arise in sleeping or waking 
by the circumstance that it is embarked upon with the pur- 
pose of rendering material available for logical reflection. 
Daydreams which are disregarded are episodes and not tech- 
niques. Free-phantasy represents a suspension of the frequent 
interventions which characterize logical procedures, the bet- 
ter to serve the ultimate purposes of reality adjustment. 

Perhaps the ultimate paradox of logical thinking is that 
it is self-destroying when too sedulously cultivated. It asserts 
its own prerogatives by clamping down certain restrictive 
frames of reference upon the activity of the mind, and pres- 
ently ends by impoverishing the activity which it purports to 
guide into creative channels. . It becomes intolerant of the im- 
mediate, unanalyzed, primitive abundance of the mind, and 
by so doing destroys its own source. 

More seriously, too, for the mind which operates directly 
with reference to human relations, logical procedures exclude 
from attention the most important data about the self. Di- 
rected thinking, whether about the self or something else as 
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an object, is impatient of the seemingly trivial, and this im- 
patience with the seemingly trivial is the rationally acceptable 
guise in which the impulse to avoid rigorous self-scrutiny gets 
itself accepted. The mind which is freely phantasying pro- 
duces distasteful evidence of the facts about the self which 
the socialized self wants to avoid. That is why free-phantasy 
is not learned by rote, but achieved through trying experi- 
ences, usually under prolonged supervision. 

It is quite possible to train people to use the free-phantasy 
method with considerable success, and to outfit them with a 
device which they can use in the ordinary problems of profes- 
sional and private life. The instances which I shall presently 
adduce are from the phantasies which were produced by a 
judge in the course of a long series of interviews which he 
undertook after his curiosity about the method had been 
aroused by the therapeutic treatment of one member of his 
family. Any specific allusions are disguised. 

One day the judge commented at the beginning of the in- 
terview that a certain attorney irritated him in some unex- 
plained way. He found himself acutely conscious of his own 
prejudice against the man, and in trying to deal fairly with 
him often leaned over backward and showed him an embar- 
rassing favoritism in sustaining his objections. There was al- 
ways a struggle to hold the balance even. This seemed to in- 
dicate the conspicuous operation of some unrecognized set of 
motives in relation to this particular individual. The judge, 
who was already partly skilled in the use of free-phantasy, be- 
gan to report whatever came into his mind at the mention of 
the attorney, without regard to logic or scruple. ‘Cigar smoke 
.... black cigar . . . . vileand pungent and stuffy .... 
corridor . . . . courtroom .... ,” and so on and on. The 
word “corridor” reappeared several times in the course of his 
associations, and the interviewer initiated a new chain by us- 
ing the word as a stimulus. After some time, there came up a 
vivid memory of an incident in the corridor of the law school 
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where the judge had studied. A fellow-student, who was a 
man with a great reputation as a promising mind, dropped 
cigar ashes by accident on the judge’s overcoat. The judge 
remembered his angry impulse to “sock” the offender, an im- 
pulse which he instantly subdued, and that he accepted the 
apology which seemed to end the incident. Associations were 
continued to find why the brilliant rival had so incensed the 
judge, and the trail led back to certain incidents and reveries 
in early adolescence, but this material is not relevant here. 
The connection of his hostility toward his former rival with 
the attorney before him was due to one of the attorney’s man- 
nerisms which recalled the way the student had flecked ashes 
off the end of his cigar. When this tie was exposed, the com- 
pulsive animosity and the overcompensatory reactions disap- 
peared from the attitude of the judge in relation to the at-— 
terney. 

Another illustrative detail may be taken almost at ran- 
dom from the record. On one occasion the judge began to 
enumerate the three principal alternatives which lay before 
him in deciding a pending case. He remembered two of them, 
but hesitated several seconds before the third came into his 
mind. This led him to remember that he had often casually 
noticed that this third possibility seemed to elude him, al- 
though on reflection he felt that it deserved as much attention 
as the other two. He began spontaneously to relax and report 
everything that crossed his mind, and produced a long string 
of catch-phrases from law and politics like ‘freedom of con- 
tract,” “life, liberty and pursuit of happiness,” “freedom of 
speech and assembly.” He presently noted that a picture was 
forming of one of his old law-school classrooms. He felt that 
someone was just about to speak to him, and had to resist the 
temptation to turn round. Then there came across his mind 
a long series of incidents in which one of his law professors 
was the principal figure. This teacher had a great reputation 
for a master mind and a caustic tongue, and the judge, who 
had always wanted to make a great impression on him, had 
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met with no particular success. The teacher had a habit of 
using his most ironic tone of voice whenever he had occasion to 
refer to “this freedom of contract.” Now it happened that the 
attorney who was arguing for alternative number three before 
the court pronounced the word “freedom” with unction. This 
aroused in the judge’s mind the ironic tone of the old profes- 
sor’s voice, and this in turn brought back the rather humiliat- 
ing failure he had been in his efforts to impress the professor. 
He now exhibited a tendency to repress everything connected 
with the episode, including the attorney’s argument. 

The world around us is much richer in meanings than we 
consciously recognize. These meanings which come from our 
“private” pasts are continually cutting across our ostensible 
criteria of judgment, and compulsively distorting the opera- 
tions of the mind whose quest for an objective view of reality 
is consciously quite sincere. Good intentions are not enough 
to widen the sphere of self-mastery. There must be a special 
technique for the sake of exposing the hidden meanings which 
operate to bind and cripple the processes of logical thought. 
With practice one may wield the tool of free-phantasy with 
such ruthless honesty that relevant material comes very quick- 
ly to the focus of attention during waking consciousness. 

It would be possible to fill many volumes with illustra- 
tions of the hitherto unseen meanings which have been dis- 
‘ covered by men and women who learned to use the free-phan- 
tasy technique. They have often been able to find how and 
why their emotions tended to be aroused favorably or un- 
favorably toward individuals of their own or the opposite sex 
who exhibited certain traits, and to understand why they 
tended to choose certain secretaries, to sponsor certain pro- 
tégés, and to be impressed by certain witnesses and attorneys. 
They have been able to inspect the phraseology of law, poli- 
tics, and culture, and to extricate themselves from many of 
the logically irrelevant meanings which they tended to read 
into it. 
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There are wide individual differences in the rapidity with 
which the technique of free-phantasy may be acquited. Log- 
ical controls are often released so gradually that progress is 
almost imperceptible after several weeks of daily contact with 
a psychoanalytic interviewer. Frequently, of course, the log- 
ical controls fall away quite rapidly, and the exposure of the 
underlying preoccupations goes forward speedily. Professor 
Freud developed the technique and drills his subjects largely 
in relation to their dreams, but this is in no sense its exclusive 
application. Nor, it is scarcely necessary to add, is it a tech- 
nique whose only function is to relieve the mentally ill of their 
troubles. Freud developed the analytical therapy as an alter- 
native to hypnosis, but in so doing he discovered a new way 
of using the mind whose range of application is far wider than 
the clinic. 

Freud developed the free-phantasy method well over a 
quarter of a century ago, but it is still beyond the pale of the 
schools. Our professional and graduate faculties have made 
no effort to readjust the curriculum to fit the minds of the 
future governors of society for objective knowledge of them- 
selves. The sententious admonitions to “know thyself” (the 
stock in trade of philosophers and presidents ) are no adequate 
substitute for special discipline in the ways of self-under- 
standing. 

We have tried to cure the failures of logical training by 
sermonizing rather than by offering supplementary and cura- 
tive techniques of using the mind. It is fair to say that the 
mind is a much fitter instrument for reality testing when both 
blades are sharpened, those of logic and of free-phantasy. 
Until this proposition is sufficiently understood, the profes- 
sional ‘training of our judges, administrators, and theorists 
will continue to furnish discipline in self-deception rather than 
self-analysis, through a disproportionate emphasis upon a 
single mode of thought. 
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SOURCES AND FORMS OF LAW 
E. H. KETCHAM 


AW exists because there is government, and is the expres- 
sion of the relationships between people, or people 
and things, owing to the official relationships of those 
in authority to the governed. Like all other relationships be- 
tween people, it is subjective in nature and relative in char- 
acter. But unlike many such relationships, such as those which 
may be called social, there is an attempt in the field of law 
objectively and clearly to define those relationships. The 
means by which this is done are called forms of law, while the 
sources of the ideas and the officers who enunciate the ideas 
are both called sources of law. 

The sources of the ideas which go to make up law may be 
called the informal or material sources. These are so wide in 
scope and different in nature that it is only to be expected that 
the resulting rules should not be harmonious or even con- 
sistent. Yet, as Plato long ago pointed out, it is impossible 
that justice should prevail without harmony. One of the valid 
aims of the several Americanization movements in our history 
is also to be found in this belief, as it has been realized that 
harmony can result only when the masses of the people accept 
identical, or at least similar, ideas. Likewise, some have looked 
upon our public school system as a means of developing a 
homogeneous population, made up of individuals having sim- 
ilar beliefs and hopes, while others have thought of this as one 
of the values in a common religion. It should be noted, how- 
ever, that a partial solution is possible by a different approach, 
namely, by limiting the field of governmental action, when 
possible, to those things concerning which the people as a whole 
agree. When the government is not controlled by the majority 
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of the people, more flagrant lack of harmony would normally 
be expected. 

The current opinion held by the majority of the people in 
a democracy may, in theory, be the material source of law, but 
there is always a social lag, and difficulties slow up the process 
of making a change in the rules. This in itself may well be 
beneficial, as it may either allow time for the growth in the 
numbers desiring the change, or it may stop alteration for 
transient reasons.’ But, as noted in the foregoing, it is only 
in theory that we can hold that the opinion of the majority is 
frequently such a source of the law. There are only a few of 
the rules of law concerning which the people have any opin- 
ion. Consequently, even in a democracy, it is possible, but 
not probable, that a rule of law might be enacted contrary to 
the opinion held by the vast majority of those who have any 
opinion on the subject. And it is possible and probable that 
many laws exist and are not changed, owing to social lag, 
when the majority of the people who have any ideas on the 
subject are opposed to the existing rule. A still greater danger 
exists if propaganda or ignorance is the material source, espe- 
cially if combined with the power of censorship or control. 
The ethical basis of law cannot be better than its material 
source. 

The formal or immediate sources of law are the officials 
who set up the standards of action due to their position in the 
government. Commentaries or law treatises are never formal 
sources of law, nor are they forms of law. No matter how 
great the scholarship or how widespread the acceptance by the 
public or law profession, they do not state the law unless and 
until they are so accepted by those officials whose word can 
make them law. People may act in accordance with the stand- 
ards of conduct set forth in a learned treatise on property or 
on religion, but that alone does not make those treatises law, 
even if the economic and social effects are the same as if they 


* Other reasons are advanced in Aristotle’s Politics, Bk. II, chap. 8. 
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were. It would only show that education, or long acceptance, 
might be as potent, or even more powerful, a force in the lives 
of individuals than government and law. But, as noted above, 
a statute, or series of statutes, or a decision, or series of deci- 
sions, might incorporate such a book of authority into the law, 
in which case the treatise would be a part of the law the same 
as the other parts of the statute, statutes, decision, or deci- 
sions. This is true even if, for the purposes of teaching, it 
might be more convenient to treat the books of authority as a 
special form of the law. 

The formal sources of the law have sometimes been stated 
to be the courts and the legislatures, but sometimes only the 
courts have been so considered. But, as a matter of fact, it is 
not only judges, and constitution- and statute-makers who are 
the formal sources of law. It is any and all officials who, ow- 
ing to their positions in the government, are able to establish 
and do establish rights and duties. These rights and duties 
exist owing to the action of administrative boards such as the 
Interstate Commerce Commission, owing to officials such as 
bureau and department heads, or owing to any other adminis- 
trator having discretionary authority, as well as owing to the 
discretionary power exercised by legislators or judges. It is 
quite true that one group of officials, such as judges, may be in 
the position to limit the scope of action of other officials, but 
that does not make the judges the source of the rules which 
other administrative officials or the legislators do establish 
within the scope of the authority which they do have, nor does 
it give to the judges the power to define as they will the scope of 
action which those other administrative or the legislative offi- 
cials do have. That can or may be defined by others. 

Those who maintain that the rules of international law 
are of the same nature as the rules of municipal law are usu- 
ally unwilling to admit that law exists only as a phenomena 
of government, and has no existence independent of, and 
apart from, government. But the trouble is often due to their 
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definition of government, not seeing that international gov- 
ernment, like certain of the national governments of former 
times, is merely in an elementary stage. This elementary 
condition of international government in turn creates diffi- 
culties in deciding as to what are the rules of international 
law, and what are merely customs or compacts and agree- 
ments. Custom is not law, and contracts between nations do 
not create new law any more than do contracts between in- 
dividuals. Treaties, agreements, conventions, and other forms 
of compacts may, it is true, be forms of law, but they are, as 
a usual thing, forms of municipal law and not forms of inter- 
national law. They are rules of law due to the action of the 
officials of the states which are parties to the compacts, and 
not due to the action of international officials. But with the 
development of international administrative organizations, 
and the firm foundation of the League of Nations as an inter- 
national government, we have the type of relationship which 
results in law. Where there are officials there is a potential 
source of law, and the United States not being an official mem- 
ber of the League may not stop our being bound by the rules 
of international law which are developed by its officials. We 
are part of the world and if we will not be citizens, we may 
end by being subjects. 

The forms of law may be considered under two heads— 
philosophical and literary. We should note that these are not 
mutually exclusive. Dean Pound has said’* that law is more 
than a body of rules; that it has elements called principles, 
legal conceptions, and standards. Principles such as separa- 
tion of powers, legal conceptions such as that of contract, and 
standards such as equal protection of the law bulk large in 
our legal literature. These, along with rules, may be called 
philosophical forms of the law when they arise out of the re- 
lationships of government. Under the same conditions, legis- 
lation, such constitutions, statutes, or other similar forms of 


? Report Am. Bar Assn., XLIV (1919), 454-58. 
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written or oral commands; administrative rules such as ordi- 
nances and decrees; and judicial decisions may be called lit- 
erary forms of law. 

The forms of law may also be classified as actual and po- 
tential. By actual forms are meant those which state the legal 
rights and duties of individuals as in truth they are. By po- 
tential forms are meant those enunciating standards of action 
which have been declared to be law by the formal sources of 
law, but which, owing to the ignorance of the administering 
officials, unenforcement, or some other cause, do not state the 
standards of conduct which people follow; but standards that 
could be obeyed or enforced, as the case might be, provided 
the attention of persons affected or of the officers of the gov- 
ernment were called to the form. The first is called actual form 
of the law, because it is only by observing those forms that one 
can discover what the law actually is. This is made clear by 
recalling that it is not the form which is the law. The form is 
objective, while law itself is subjective and is dependent upon 
actual relationships. The potential form of the law may show 
what should happen, but it is the actual form of the law which 
indicates what does happen. 

As noted in the foregoing, not all the principles, legal 
conceptions, and standards which are to be found in legal lit- 
erature are philosophical forms of the law. For example, the 
standard of due process as held by a dissenting judge is not a 
philosophical form of the law. Moreover, a principle, legal 
conception, or standard which is not definite and clear is not 
a philosophical form of the law, nor is a rule which is ambigu- 
ous or contradictory such a form of the law. When the exact 
meaning and significance to be given to a particular principle, 
conception, or standard is left to others, and uncertainty exists 
as to what they will say, there is uncertainty as to what the 
law will be, and hence the law on that subject cannot be said 
to exist. When definiteness is given to such a principle, con- 
ception, or standard, then the one who defines is the lawgiver. 
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For example, if we look at the due process clause of the consti- 
tution, we find that because of the variety of interpretations 
which the judges can give to that clause they become the real 
legislators, determining the rights and duties of individuals. 
As uncertainty as to the possible meanings is replaced by cer- 
tainty, law can be said to come into existence. Thus law is 
made when, and not until, the legal standard as to what is due 
process, the legal conception as to what is liberty, and the 
legal principle that life, liberty, and property shall not be tak- 
en without due process of law are defined and made clear; or, 
in other words, when they are made into philosophical forms 
of the law, expressing relationships which actually exist owing 
to the fact that there is government. 

The use of principles, conceptions, and standards in legis- 
lation has its advantages, of which more will be said later; but 
it also has the disadvantage that it allows retroactive legis- 
lation by a group, which in the United States is not directly 
subject to popular control. Uncertainty exists until a decision 
makes a precedent; and insecurity, which is born of uncer- 
tainty, is an earmark of injustice. It is also true that because 
the judges have, especially in the United States, lawmaking 
power, they are truly part of the political branch of the gov- 
ernment; and hence should be elected, and for terms which 
are not much longer than the terms of the members of the 
legislatures. It is probably true that we could obtain a better 
administration of the law if judges were appointed instead of 
elected; but where, as with us, the judges exercise the power 
of judicial review, and thus are not wholly subject to legis- 
lative control over their lawmaking functions, the control 
which can be exercised owing to the fact that they are elected 
for short terms should not be lightly given up. 

Sometimes it has been said that only the decisions of the 
superior courts can be looked upon as actual forms of the law. 
But if we are pragmatic, we can note that this is not always 
true. Decisions of lower courts are actual forms of the law 
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when they lay down rules which are thereafter obeyed, and 
are considered as final. Also it should be noted that not all de- 
cisions are declaratory of new law, even when the rule which 
is applied in the case is new. Unless there is stated a rule which 
can be applied to identical elements in other cases, or, in other 
words, unless there is stated a rule which can be applied in the 
future, there is no new rule of law. A decision applies to a 
past event or act, and unless it sets up a standard of action 
which can be applied at the present time, it cannot be said to 
be declaratory of existing law. 

The next question is as to when legislation, administrative 
rules, and judicial decisions are literary forms of the law; and 
the answer is, as stated before, when they express standards 
of action growing out of governmental relationships. When a 
statute prohibits “unfair methods of competition” and leaves 
to a commission the definition as to what those unfair meth- 
ods are, we have a delegation of legislative power by the leg- 
islature to the commission. From an administrative point of 
view this may be necessary. But this should not blind us to 
the fact that it gives legislative power to the commission, even 
though under our constitution the courts have held that it is 
unconstitutional to delegate legislative power. One advantage 
of this type of legislation is that the supreme legislature, such 
as Congress, is able to lay down the principles directing the line 
along which the specialized and subordinate legislatures, such 
as the Federal Trade Commission, are to function. 

In treatises on international law, it has sometimes been 
said that a treaty to which all the states of the world sub- 
scribe is a lawmaking treaty. But if one will go back to the 
consideration of the nature of law, one will see that this is not 
true unless the treaty is the product of international govern- 
ment. Such a treaty is not a lawmaking treaty if it is merely 
a contract between the states. The distinction, although a 
nice one, and having no practical social or political importance, 
well illustrates the very slight difference which may exist be- 
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tween law and other social phenomena. The mere distinction 
between looking at a congress as a governmental body with 
certain powers as opposed to a mere group of individuals hav- 
ing authority because they were sent by governments will 
allow one to say that the body is, or is not, a formal source of 
law, and the resulting work is, or is not, a form of law. It is 
so much a border-line case that it is a distinction without a 
difference, except to those who are what we might call “legally 
minded,” and who emphasize form, forgetting reality. This 
seems to be the condition of those people who think that they 
can settle a problem by getting a statute enacted which they 
can point to as the law. In the field of prohibition, however, 
there has recently been a change from this point of view; and 
prohibition leaders are now turning to education, realizing 
that, in truth, that may be the fundamental thing and the 
law, in comparison, of secondary importance. 

_ Education can, in many fields, be an effective supplement 
to law. The social effects are better, as with education there 
is not the compulsive feature; and the individual having an 
opportunity to make a choice and having the information 
which will lead him to make the correct choice is a good citi- 
zen, while one who merely obeys is but a subject. Plato’s in- 
sistence upon preambles to statutes was for this same purpose 
of creating understanding and hence reasoned obedience. 
Moreover, critical-mindedness might well result from this 
process, and as a result the enactment of better laws. 

In the field of municipal law, as well as in the field of inter- 
national law, there are numerous types or forms of rules which 
are very similar to the forms of law. The rules enforced by 
captains of industry, labor leaders, church officials, political 
bosses, heads of families,* and, unfortunately, even gangsters, 


*“Tt is this condition of things that Homer means when he describes the Cy- 


clops as 
“‘laws-givers each 
of his own wife and children.” 
—ARISTOTLE, Politics, Bk. I, chap. 2 
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are not unlike actual forms of law. The only thing that dis- 
tinguishes them from law is the fact that they grow out of 
other relationships than those which we call government. The 
competition of the officials of government with the leaders 
or officers of these other types of organizations for the obedi- 
ence of the people is one of the major problems of history, 
and is far from being settled even at the present time. 
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SOME THEORETICAL ASPECTS OF THE PUBLIC 
UTILITY CONTROVERSY 


HARVEY W. PECK 


r “HE American political issue over Muscle Shoals and 
Boulder Dam and the larger controversy over the 
relative efficiency of public and private operating of 

public utilities offers a challenge to scholars and social phi- 

losophers as well as to engineers and statesmen. 

The present practical issue in the field of public utilities 
particularly concerns the electric industry. Men in favor of pri- 
vate ownership and operation assert that government in busi- 
ness discourages business, squanders the taxpayer’s money, is 
marked by extravagance and inefficiency. The advocates of 
public operation, on the other hand, maintain that in many 
typical situations public ownership and operation give the 
public equally good service at greatly reduced rates. The im- 
mediate scientific decision rests with the accountants and stat- 
isticians. But the situation also involves a challenge to the 
theorists, not only in economics and public finance, but in the 
whole field of the social sciences. In attempting a frankly 
theoretical approach, what attitude would one expect of stu- 
dents of public finance? 

Historically, thinkers in this field have been as far apart as 
the present controversialists. The German School, which 
maintained that everything the state did was productive, and 
the English laissez faire group, which sought to restrict and 
minimize the functions of the state, are illustrations. But con- 
temporary economic thinkers have drawn much closer to- 
gether. By a combination of historic and logical methods, 
they have tended to delimit the field of the public economy 
from that of the private economy. The state or the public 
economy has certain characteristics that distinguish it from 
individual enterprise or voluntary private association. One 
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has to do with the time range, the other with the purpose or 
motives involved in activities. As to the time range, the indi- 
vidual is held to make plans for a few years or at most for one 
or two lives. The state exists forever. And the motives of the 
public and the private economy are said to be different. The 
private producer aims at profits, the amassing of wealth; the 
end of the public economy is the maximum social utility. An- 
other important distinction is that the state or the govern- 
ment has the taxing power, and, hence, if it wishes to conduct 
a commercial enterprise, it does not incur the financial risk 
that is incident to a private operator. A financial deficit in the 
first case might be made good through taxation, in the second 
it would more likely end in bankruptcy. Another distinction 
is that publicly operated industry tends more often to take the 
form of monopoly. 

On the basis of these criteria writers on public finance 
have assigned different activities to the government and to 
private enterprise, or have justified the division of activities 
that has evolved historically. The government should carry 
on those activities which are necessary but which do not bring 
profit to individuals, or those which bring an economic return 
at so remote a time that the profit motive is not an adequate 
incentive to production. Among such activities are protection 
to persons and property, education, sanitation and preventive 
medicine, public highways, the care of rivers and harbors, the 
supply of water, irrigation and afforestation, the encourage- 
ment of research and invention. All of these activities have 
developed historically by the state, and are approved by men 
who are in accord with the traditional American individual- 
- ism in matters of commerce and industry. These criteria, 
which are found in most books on public finance, probably 
explain Mr. Hoover’s statement that “government should not 
engage in business in competition with citizens”; also why he 
is opposed to government entrance into the business of pro- 
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ducing electric power unless it is done as a by-product of irri- 
gation and flood control. 

While there is pretty general agreement as to the non- 
commercial activities of the state, there is a difference of 
opinion as to the advisability of state enterprise in the com- 
mercial field. Some hold, with Mr. Hoover, that industry 
belongs to the private economy, that individual ownership 
and responsibility has an educative, creative, and self-devel- 
opmental value, and that state industry extinguishes the enter- 
prise and initiative which has been the glory of America and 
the root of its pre-eminence among the nations of the earth. 
On the other hand, many thoughtful people are advocating 
the extension of the public economy to include the provision 
for medical care, coal-mining, banking, insurance, provision 
against unemployment, the operation of public utilities, and 
even relieving the farmer of the responsibility for marketing 
his product. 

The advocates of private responsibility for these activities 
justify their attitude by certain general principles. The exten- 
sion of governmental activity is opposed because it involves 
compulsion and is inimical to personal liberty. Much of gov- 
ernmental activity is supported by taxation, and taxation is 
compulsory. If the government undertakes the production of 
goods and services in what is now the main field of private 
enterprise, the government industries tend to become monop- 
olies, and a monopoly exerts a form of compulsion similar to 
that of taxation. 

The issue between the advocates and opponents of the ex- 
tension of the sphere of the state lies in the commercial, not in 
the non-commercial field. The defenders of private initiative 
assert that the government is less efficient in industry. Private 
profit is the driving force of industrial progress. Public officials 
lack the incentive of self-interest. Hence, routine, red tape, 
and unprogressiveness. Private industry stimulates initiative, 
experiment, invention, and hence economic progress. The 
reason for this is that progress is related to self-interest. Le- 
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gitimate improvements in private industry consist in the intro- 
duction of cost-reducing inventions or organizations. This re- 
duction of cost is reflected in increased profit to the owners 
and managers, since they are the residual claimants to the 
surplus earned by the industry. Market price is the same for 
all, and tends to coincide with the cost of production of the 
highest-cost or least progressive enterprises that are able to 
remain in operation. Industry managed by government of- 
ficials, on the other hand, is likely to be bureaucratic and in- 
efficient, since the officials lack the same incentive of self- 
interest. The private owner can afford to run risks. He may 
lose all, but on the other hand he may gain all; so that the 
courageous and confident men are willing to undertake the 
risk. But a public official who initiates doubtful experiments 
may lose much or gain little. If the experiment is a failure, he 
may lose his position. If it is a success, the general public en- 
joys the reward. He may receive a slight advance in salary, or 
even a promotion, but in many cases no personal recognition. 
For these reasons publicly managed industry tends to con- 
servatism and routine. Under the individualistic theory of 
competition profits are the reward for initiating improvement 
in technology and organization or for priority in anticipating 
changes in public demands and redirecting productive power 
toward the satisfaction of these demands. When an industry 
has finally become standardized so that no new improvements 
can be made, and the operation has become routinized so that 
no legitimate profits can be made, it may suitably be taken 
over and managed by routine government officials, leaving 
the adventurous and high-powered entrepreneurs to their true 
function of enlarging the frontiers of industrial enterprise. 
The criterion of conditions suitable to private manage- 
ment suggested in the last paragraph, dynamic as opposed to 
static or routine conditions, is probably the pivotal principle 
in the philosophy of the public or private controversy. If pri- 
vate management is characteristically progressive and public 
management conservative, the issue is settled at once. Any 
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instances of successful ‘state or municipal operation would 
then be mere deviations from the mean. It is probably the 
acceptance of this principle by some writers of textbooks in 
public finance which has made them cautious and conservative 
in their attitude toward the extension of public activity in the 
industrial field. 

There are, however, certain facts which have made the 
writer of this article skeptical as to the validity of this prin- 
ciple. One of them has been reflection on the nature of the 
functions of university professors. The state university being 
a branch of the government, university professors are govern- 
ment officials; yet their work could hardly be called simple 
and routine in its operation as would be indicated by the for- 
mula. Of course pure science belongs to the “proper” sphere of 
the government; but of late years the universities have added 
departments of applied science. Research men trained in the 
universities have been employed in industry to the end of 
great profit to the owners and managers and great progress in 
the technological conditions." The breakdown of the distinc- 
tion between pure and applied science is lessening the value 
of the criterion used to distinguish public and private activity. 

Another reason for doubt as to the validity of this criterion 
is the intensity of the public versus private controversy itself. 
Government operation of railroads throughout the world has 
increased more rapidly than private operation. Comparative 
statistics of publicly and privately operated electric utilities 
do not seem to support the theory of private initiative. Final- 
ly, the writer of this article was one of a number of research 
men who made a rather extensive inductive study of the On- 
tario Hydro Electric System and comparable private com- 
panies in New York State in which the evidence seemed con- 
clusive that the publicly operated system was much more 
efficient.’ 

* W. S. Gifford, “Does Business Want Scholars?” Harper’s, May, 1928. 


? Mosher and Associates, Electrical Utilities. The Crisis in Public Control (Har- 
per, 1929). 
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In view of these apparent contradictions between theory 
and fact there is place for a new orientation of the social and 
political philosophy underlying the controversy between the 
public and private operation of public utilities. 

What is the nature of the state and of the individual which 
is the justification of private ownership? 

The view of the state accepted in this essay is that of John 
Dewey as expounded in The Public and Its Problems. Pro- 
fessor Dewey holds that a mistaken approach to the problem 
is indicated by the many conflicting theories of the state. The 
state has been falsely attributed to “state forming” or causal 
forces. Thus, the explanation of the state in the assumption 
that man is a political animal involves circular thinking. It is 
like saying that opium puts men to sleep because of its dormi- 
tive power. A similar explanation attributes the state to the 
instinct of gregariousness. This so-called instinct is now con- 
sidered a prepotent habit created to a large extent by the very 
form of association it is made to explain. Other causal ex- 
plantations take on a metaphysical or religious form. The su- 
perhuman will, which expresses itself in the state, is a logical 
conclusion to the idea of compulsion. The notion of author- 
ship or causal forces, again, may explain that view of the state 
which holds it to be a mask of private desires for power and 
position. 

Professor Dewey’s exposition of the state is built on an 
approach to the subject from the point of view of conse- 
quences rather than authorship or causal forces. The lasting, 
extensive, and serious consequences of associated activity 
bring into existence a public. In itself it is unorganized and 
formless. By means of officials and their special powers it be- 
comes a state. Officials are representative persons whose func- 
tion is to control in the interest of the public the consequences 
of associated action. These officers have new and special 
powers which they may turn to their private account. In that 
case the government is corrupt and arbitrary. The govern- 
ment is not the state, for that includes the public as well as 
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the rulers charged with special duties and powers. The public 
is organized in and through these officers who act in behalf of 
its interest. The state represents an important. though re- 
stricted social interest. Professor Dewey’s theory is empirical 
and pluralistic. He does not accept the monistic idea that the 
state is the most comprehensive form of social organization in- 
cluding all of the others. Men are associated in various groups. 
The state is only one of these forms of association. The state 
is not necessarily good or bad. It may have small or extensive 
functions, according to industrial and technological condi- 
tions, population movements, war and peace, or varying his- 
toric combinations of these forces. This theory is in harmony 
with the historic fact of variety and transformation in the 
forms of states. It prescribes no limits to state activity. The 
line of demarcation between actions left to private initiative 
and management and those kept under the control of the state 
has to be determined experimentally. This experimental atti- 
tude based on the pluralistic theory makes possible a harmony 
between the unified conception of the nature of the state, and 
a realistic, evolutionary, and dynamic approach to any specific 
political issue. 

What is the nature of the individual who is placed by ad- 
vocates of private ownership in a category antinomian to the 
state? The notion of an individual includes the idea of spatial 
separateness, and autonomy of motion expressing desire, in- 
tent, and resolution. Yet one can hardly go on to treat this 
personal entity as unrelated and unconditioned. Psycholo- 
gists describe the human mechanism as plastic, and capable 
of a great variety of conditionings. It is true that human be- 
ings perform certain common acts: they breathe, eat, sleep, 
and reproduce; but these universal activities are carried on 
under varying institutions-—economic organization, religion, 
government, and law. The particular forms through which 
these acts may be carried out may be multitudinous. The old 
psychology of instinct presupposed certain fixed modes of re- 
sponse which it was impossible to change. Human nature 
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under that view had a limited variety and adaptability. The 
more recent psychology looks upon original human nature as 
a capacity and tendency toward awkward and random reflexes 
which take form and pattern under pressure of the type of 
association of the time. The specific form of human nature is 
thus socially conditioned. 

This pluralistic conception of the state and theory of rela- 
tivity of human nature makes possible an inductive study of 
the relation of government and industry. What are the his- 
toric facts, the physical environment, the technological condi- 
tions and the patterns of association which have developed 
the orthodox distinctions between the public and private econ- 
omy, and what are the new conditions, if any, which justify a 
re-examination of this antithesis? 

Individualism was a historic philosophy arising out of the 
struggle for liberation from oppression and tradition, from 
control by kings and priests. Since, according to the modern 
psychology of rationalization, men will postulate certain first 
principles from which, by a process of logic, they can deduce 
the duty or necessity of what they want to do, so, since author- 
ity was on the side of the older institutional order, men postu- 
lated an inalienable sacred authority in the protesting individ- 
uals. Then it was a short step to the conclusion that the sole 
function of government was to protect individuals in the rights 
which were theirs by nature. As Dewey has pointed out, there 
was no logical necessity in appealing to the individual as an 
independent and isolated being. One could have asserted that 
some primary groupings had claims on which the state should 
not encroach. But the state was bound up in tradition with 
other obnoxious forms of association, ecclesiastical and eco- 
nomic, such as guilds and corporations and church-controlled 
education and science. By a fiction that the individual was an 
independent and self-justifying entity, apart from association, 
men justified revolt from church, monarchy, and old habits 
and customs that hindered the rise of new industrial classes 





380 INTERNATIONAL JOURNAL OF ETHICS 


and the adoption of new technological means, more effective 
devices for satisfying the old and new wants. 

This rationalization of the transition from feudalism and 
medievalism to modern industrialism is reflected in the ethical 
doctrine of natural rights, the psychology of the English school 
of hedonists, and the English philosophy from Locke to Hume. 
Thus philosophy, ethics, psychology, and political science 
were parallel developments of the effort of man to readjust 
himself to the new environment based on science, discovery, 
and the rise of manufacture and exchange. This emancipation 
from the legal and social regulations that were obstacles to 
the new economic agencies might have been defended and 
facilitated by the kind of social science and psychology that 
have been developed in the twentieth century, but the historic 
condition evoked non-realistic crystallizations created to jus- 
tify the emergency. Rationalization is an easier way out than 
scientific or problem-solving analysis. This fiction of the self- 
dependent individual and others similar to it have facilitated 
undesirable social movements and hindered desirable read- 
justments, as well as facilitated necessary changes. Historic 
instances are the defense of slavery and child labor, and oppo- 
sition to income taxation and democratic reforms for the dis- 
tribution of wealth on the plea of states rights and the bureau- 
cracy of the national government. 

Although the concept of the independent individual is un- 
tenable, a parallel or derived meaning had at one time some 
measure of validity. Individualism may refer to a situation 
in which certain kinds of association are prevalent. These 
may be described as associations or relationships within a 
limited area, such as face-to-face relationships in family or 
neighborhood groups, activities such as are exemplified in 
frontier and sparsely settled agricultural communities, those 
in which there is relative local economic independence and in 
which the typical form of government is the town meeting. 
Individualism of this kind is the reflex of peculiar social-eco- 
nomic conditions. 
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The term “individualism,” then, may have two distinct 
meanings; one, a rationalization based on inadequate knowl- 
edge or analysis, and used to advance or retard a trend which 
may be in the general interest or the reverse; the other an ab- 
stract term denoting the forms of association that develop 
when industry is carried on in small units, is locally independ- 
ent, and operates in small family or community groups. In 
the course of historic change the term that was at one time a 
rationalization becomes with a changed meaning a fairly ac- 
curate description of early American society. 

What is the significance of the term today as a principle 
on which to decide the issue between the advocates and op- 
ponents of public ownership and operation of public utilities? 
And what is the bearing of a realistic analysis of this philoso- 
phy on the accepted distinction in the books on public finance 
between the public and the private economy? 

The economic theory underlying most works on public 
finance is still mainly an offshoot of the English classical or 
neo-classical doctrine. This may perhaps be summarized as the 
economic philosophy of small-scale industry. The classical 
theory, or the philosophy of individualism arose contempo- 
raneously with the development of English manufacture and 
the expansion of trade. In the beginning the characteristic 
form of the industry was the individual proprietorship. The 
typical unit of production was the small firm, built up within 
a generation or two and financed and operated by the owner. 
Under these conditions success depended mainly on the abil- 
ity of the owner-manager. He furnished the capital, incurred 
the risk, controlled the policy, selected and promoted the staff, 
and gave the tone to the whole business. His incentive was 
profit; and competition insured that incompetence was elim- 
inated and ability rewarded by success and power. The weak- 
ness of this system lay in its lack of adaptation to the more 
complex forms of production, and the absence of any method 
for securing the perpetuation of the most efficient leadership. 
The family business passed by inheritance to some relations 
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who often did not possess the necessary managerial capacity. 
Hence, although this form of business enterprise flourished 
during the period of industrial expansion of the Victorian era, 
it has not been found adequate in general to the more highly 
developed industrial conditions of the twentieth century. The 
development of large-scale industry was better subserved by 
the corporate form; and this tends to invalidate or render ob- 
solete the former distinctions between the public and the pri- 
vate economy. Now the profit motive, or the incentive for 
cheapening the product, is not the same as before. The owner- 
ship of business is passing into the hands of multitudes of 
shareholders who have little or no understanding or control 
over the policy or problems of the business. Management is 
in the hands of salaried persons. Hence, the organization of 
business approaches in form that of the modern government. 
The remuneration in both cases is in the form of salaries or 
wages. The economic incentive takes the form of salary ad- 
vance rather than profits. In both cases the prospects of pro- 
fessional advancement in accordance with fitness and free 
from favoritism is the best method of securing an adequate 
supply of trained administrators. 

One must be careful, however, not to ignore the distinc- 
tion of the profit motive where it still exists. When industry 
is financed by large numbers of people who purchase bonds 
or preferred stock in small amounts, and when the main prob- 
lems of management are engineering and technical, interest 
and salaries may be sufficient inducement for capital and ad- 
ministrative ability. But when industry is financed in part by 
buyers of large blocks of common stock, and when manage- 
ment lends itself to financial manipulation, the profit motive 
may dominate the industry. When profit-seeking organiza- 
tions, like the modern holding company, are superimposed 
upon technical and operating companies, this is particularly 
the case. The question is whether these financial companies 
perform public service in return from their profits, or whether 
they are the twentieth-century parallel to the medieval rob- 
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ber barons. An attempt at a distinction between industries in 
which profits are justified and those in which they are not will 
be made later in this article. 

The old identification of the private economy with the in- 
dividual proprietorship in business and the public economy 
with the government characteristically of a monarch whose 
main interest was revelry and war offered a logical contrast, 
especially from the point of view of officials and managers, the 
persons of weight and influence. There was profit versus sal- 
aries, a relatively small versus a large organization, personal 
control and oversight versus delegated responsibility, a short- 
time plan versus policies maintained for decades or centuries; 
in brief, individualism versus bureaucracy. But bureaucracy 
triumphed in the corporate form of industry, because, in spite 
of the loss of the profit incentive for owners and managers and 
the necessity of vast expense for records and accounts and of 
mechanical checks on inefficiency and indifference, the oppor- 
tunity to specialize labor and management, to introduce ma- 
chinery driven by natural power, and in general to achieve the 
advantages of large-scale or mass production has enabled the 
corporate form to supersede the individually owned enterprise 
in the case of most large industries. The Ford Motor Com- 
pany is one of the few extant large enterprises that are under 
the absolute control of one man. 

In the present dispensation both government and industry 
are bureaucratic, although modern advocates of laissez faire 
reserve that epithet only for the government. Efficiency is the 
word applied to business. Yet what is more bureaucratic than 
the functional form of industrial organizations with the Tay- 
lor or some analogous system of scientific efficiency? The free- 
dom of the wage-earner in both fields is largely nonexistent in 
so far as he is a productive unit. His part is confined in both 
cases to following plans, methods, and specifications under the 
guidance of powers higher up. As to the liberty and initiative 
of the managers and research staff, it is questionable whether 
many of the leaders in industry are freer to choose their prob- 





384 INTERNATIONAL JOURNAL OF ETHICS 


lems and methods than our university professors who may be 
classified as government officials. In fact, the historically de- 
rived distinction between the public and the private economy 
seems to be almost obliterated. The great mass of the em- 
ployees of corporations and the government are so undistin- 
guishable according to the historic standards that the distinc- 
tion ceases to be of significance. One might say that the 
professors at the Universities of Illinois and Wisconsin are 
public officials and the professors at Harvard and Yale are 
private officials, but the distinction would be meaningless. 
What, then, is the meaning of individualism as applied to 
present conditions? The term as originally used was a ration- 
alization, a fiction, an elaborate but highly “useful error.” 
Later, as applied to frontier conditions, it was a valuable de- 
scriptive shorthand. Now we have passed out of the era of 
face-to-face and limited local relationships. With the growth 
of specialization and complexity, of large-scale production 
and the geographical division of labor, of indirect, round- 
about capitalistic processes, of interstate and international 
commerce, of the dependence of industry upon science, inven- 
tion, and education, industry and society reach the stage of 
interdependence. History repeats itself, and the term “indi- 
vidualism” again becomes a species of rationalization or fic- 
tion. And this time, perchance, it may not be a form of “use- 
ful error.” From the scientific point of view, it appears as a 
cultural lag in the sphere of ideas. In the words of Lionel Edie, 
Recent social thinkers look upon individualism as a form of domina- 
tion wherein the subjects are commonly ignorant of the taboos, customs, 
and precepts which dictate their conduct. The so-called freedom of lais- 
sez-faire has too often been in reality merely a slavish obedience to tra- 
ditional standards of choice and outworn institutional arrangements. 


What, then, are the differences between government and 
industry if the historic distinctions are no longer valid? Or, 
rather, what are the distinctions between government in in- 
dustry and private persons in industry, if industrial incentives 
are the same in both, if the time factor has ceased to have im- 





THE PUBLIC UTILITY CONTROVERSY 385 


port, and if the same culture and technology are available to 
managers of either type? 

In a large part of the field of industry there is no present 
issue over public or private operation. The whole field of com- 
petitive industry is excluded. This is because competition, 
when it works, promotes cost reduction, and so the interests 
of the producers and the consumers are not in conflict. Men 
who associate to promote competitive industries do not be- 
cause of the extensive and serious consequences of their con- 
joint behavior force consumers and other producers to de- 
velop a public opinion, organize in self-defense, and elect 
officials to protect their interest. 

The issue between public and private operation does not 
extend to the field of small-scale industry. This is so because 
industries which are small in scope are regulated by the prin- 
ciple of competition. Here also there is no issue, no extensive 
and adverse consequences and hence no demand for interven- 
tion by public officials. In the field of luxury goods there is no 
present issue over public and private management. The de- 
mand for luxuries is elastic; man is free to purchase or not. 
This is the sphere of personal liberty in consumption, for re- 
fusal to purchase will not mean a loss of efficiency or a de- 
crease of organic welfare. Also the field of large industrial 
risk is not the field of much advocacy of government owner- 
ship and operation. The basis of risk is chiefly instability of 
public demand. This instability of demand may arise from the 
fact that the product is a luxury or semi-luxury. 

The fact that an article is not homogeneous in composition 
may also occasion risks to the producer for, being subject to 
manipulation of brands or styles, it may be at the mercy of 
advertising technique, changes of fashion, and the variability 
and fickleness of public taste. But if the article is an inter- 
mediate good, of great industrial importance, and one that is 
basic to the routine of economic life, and at the same time a 
homogeneous unit like kilowatt hours, we are in the sphere of 
the public concern; but luxurious consumers’ goods, like ar- 
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ticles of fashionable clothing or motor cars, belong in the 
sphere of the freedom and caprice of the consumer and the 
risk to the industrial producer. These are the articles in which 
consumers are susceptible to sales pressure and demand crea- 


tion. If at the same time this type of consumers’ goods is not 


susceptible to scientific analysis and measurement, so that the 
consumer can be told authoritatively the amount of value in 
use that can be bought with a definite sum, the purchase and 
sale is left to the consumers’ individual caprice or the relative 
power of demand creation and sales resistance. In other words, 
it is the field of liberty and opportunity in industry. 

This takes us to the general field of public utilities, of 
large-scale industry, producing necessary goods or services 
like transportation, communication, and electric power, which 
are intermediate in position and fundamental to industry. Be- 
ing large-scale they tend toward monopoly both because of 
their size and because of the fact that complete control over a 
market area is necessary to the most efficient production. It is 
in this field, particularly in the case of railroads and electric 
utilities, that there is the present issue between the advocates 
of public and private operation. It is the opinion of many that 
the conjoint behavior of private enterprisers in the public 
utility field has brought about adverse consequences in the 
form of high prices and enforced sacrifice of consumption to 
the great mass of consumers. These representatives of the 
consumers are trying to develop a public which through its 
officials shall appoint experts and managers to protect the 
public interest. As has been shown in the foregoing, the old cri- 
teria on the basis of which the issue might be determined de- 
ductively are no longer valid. Ownership and management are 
now characteristically distinct; the owners are the recipients 
of profits; the managers, the research workers, and the tech- 
nicians in both government and industry are recipients of fixed 
salaries; and the incentives for greater efficiency in both cases 
are typically salary advance and professional promotion. Also, 
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since the modern public utility is a large corporation, the time 
factor has ceased to be of so great importance in the deter- 
mination of policy. Why, then, if human nature and tech- 
nological organization are the same in both cases, is not the 
issue between public and private management practically ir- 
relevant? The answer is that while the root elements of human 
nature may be the same in all cases, human nature is capable 
of a multifarious efflorescence. In other words, on the same 
human nature there can be grafted a great variety of institu- 
tional patterns. And some of these patterns under the specific 
conditions are more conducive to the greatest good to the 
greatest number or the greater total good than are others. 
Specialization under the complex conditions of modern life 
develops channels or canals which within their limits deter- 
mine the flow of behavior and lead to the formation of group 
habit patterns. And these habit patterns tend to be regarded 
as expressions of basic human nature and not as mere historic 
conditionings which can be revised by conscious efforts of will. 

What are some of the habit patterns that have developed 
historically in the different types of association that we char- 
acterize as public and private management? Private industry 
has become habituated to large salaries for managers. The 
salaries of the managers and experts in public employ are 
relatively small. One could not deduce the probability of small 
salaries from Dewey’s conception of government and the state. 
In fact government positions have in the past been the ex- 
pected avenue to wealth. Large salaries to managers in pri- 
vate industry may be due to the historical connection of man- 
agement with.ownership. Yet management is the pivotal 
factor in industry, and large salaries, as an inducement to ef- 
ficiency, are considered as a real economy. Some managers 
get big salaries for making profits for the owners. Then 
through bonuses, rapid advancement, and an insider’s oppor- 
tunity to invest in his own industry, they have opportunities 
in certain situations for particpiating in the profits. Hence, 
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in some industries large salaries are associated with large 
profits. Able managers control industries that make large 
profits. Large profits make possible large salaries to mana- 
gers. Large salaries secure able men. Able men help pro- 
duce large profits; so that there is a virtuous circle through 
the administrative body to the pecuniary result and back. On 
the other hand, government officials of the appointed or per- 
manent staffs and university professors are remunerated in a 
more exiguous style. Small salaries, if too small, discourage or 
do not attract able men. Probably the solemn principle that 
an industry which is simple and routine in its operation or one 
that has reached the final stage of development is adopted to 
public management, and that complex industries under dy- 
namic conditions are adapted to private management, may be 
reduced to the simple historic fact of ample and scanty pay. 
Much of the alleged difference between the quality of public 
and private managers is doubtless a matter of salary. Salaries 
or wages that are too low will attract only routine, ill-trained, 
or unprogressive workers, while adequate pay can secure the 
services of the type of men necessary when rapid changes are 
taking place in an industry. Just what constitutes adequate 
pay is a problem for prolonged experiment. Government and 
public associations have been perhaps too conservative in 
their estimates; private managers have been quite progres- 
sive, perhaps excessively so. Yet since many of the works of 
pure science have been and are being produced by men whose 
income is less than $5,000 per year, it is hard to explain the 
largest salaries in the field of applied science except on the 
basis of an irrational historic trend and an uncritical sense of 
relative values. This is one case of the conflict of ideal values 
and the pecuniary order. At any rate it may be that excessive- 
ly low salaries in public employment is a group habit from 
which we shall need to be reconditioned if public enterprise is 
to develop as some hope. 

Another habit pattern which at present distinguishes pub- 
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lic and private associations for industrial enterprises is found 
in the method of finance. Public enterprises are financed out 
of the proceeds from the sale of bonds. Privately owned util- 
ities are equipped through the sale of bonds and stocks, and 
promoters and organizers and insiders are remunerated by 
ownership of common stock. The financial structure in public 
enterprises is, therefore, more simple than that of private en- 
terprises. 

Another distinction closely related to this is the amortiza- 
tion or funding of debt. There is nothing in Dewey’s defini- 
tion of the state from which one could deduce the policy of 
paying off public indebtedness, or funding debt, and paying 
off only the interest charges. The policy of a particular state 
is due to the presence of specific conditions. Great Britain has 
funded her domestic debt, relying on the growth of population 
and wealth to diminish the interest burden. The United States 
has followed historically the policy of paying off principal as 
well as interest. The different policy in the two cases is prob- 
ably due to the greater resources and more rapid economic 
expansion of the United States, which leads to a broader basis 
of taxation for the amortization of debt. Privately operated 
utilities do not as a rule amortize their debts, or if they do, are 
much less prompt than publicly owned enterprises. The rea- 
son for this is the fact of different financial structure. The 
public enterprise, like a hydroelectric generating and trans- 
mitting system, tends to pay off its debt because the accepted 
group habits do not allow the salaried managers to take extra 
earnings in the form of profits. A surplus goes to amortize the 
debt, enlarge the plant, or lower the rate to the consumer. In 
the private enterprise the pivotal factor is the common stock. 
Surplus is converted into large dividends instead of toward 
amortizing the debt, because the value of the business is the 
net income capitalized; and large dividends on the common 
stock mean great wealth to the promoters and financial in- 
siders. Thus private electric utilities seem more of a stock- 
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market speculative enterprise than a technology aiming at 
the service of the industrial producer and the consumer. In 
New York State the Public Service Commission allows electric 
utilities to earn 8 per cent on their total capital employed in 
the business. If bonds can be sold for 5 per cent, and pre- 
ferred stock for 7 per cent, it is estimated that an enterprise 
capitalized by bonds, preferred stock, and common stock, will 
make about 20 per cent on the common stock, since it is the 
recipient of the surplus of 8 per cent over the rate paid to the 
holders of bonds and preferred stock. Recapitalization of a 
net income of 20 per cent is one of the ways of making specu- 
lative profits. If there is occasion to enlarge the plant, that 
can be done by more borrowing through sale of bonds and pre- 
ferred stock to the mass of conservative investors. For it 
would be financial folly to reduce a debt that draws 6 per cent 
and lose the opportunity for a dividend of 20, or the apprecia- 
tion in property from capitalizing a 20 per cent net income. 

If bonds can be sold for 5 per cent or for less than 5 be- 
cause of public credit, a municipal or state-owned utility 
can often save in the neighborhood of 2 per cent in interest 
charges; and since the capital charge is the greatest single 
item of expense in the electric industry, it is pointed out that 
a public plant can operate at lower costs from the start, to 
say nothing of greatly lowered expenses after the amortiza- 
tion of the debt. 

In résumé, there seem to be for the purpose of this analysis 
two types of modern industry, competitive inJustry and pub- 
lic utilities. Small-scale industries, like farming, may supply 
necessities, but the consuming public is protected by the work- 
ing of competition. Some large-scale industries like automo- 
bile manufacture are accommodated to public interest partly 
by the socialization of the industry, partly by the force of 
competition, and partly by the fact that the product is a lux- 
ury or social necessity, and so is in the consumers’ sphere of 
liberty to buy. This is the sphere of the caprice of the buyer 
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and of the risk of the producer; and the fact of risk is in part 
the justification of profits; for the private producer has to ac- 
quire a surplus, since risks are not all insurable, and the unin- 
surable risks cannot be diffused over the public by the power 
of taxation that belongs to the public economy. The ability 
to forecast trends of fashion or to create them, and to redirect 
economic energy to satisfy changing demand, is part of the 
recognized service of the private entrepreneurs; and the profit 
of property-owners who intrust their capital in adventurous 
fields like this are probably earned in the long run as offsets 
to obsolescence of capital and risks of failing market. 

But large-scale enterprises that produce goods or services 
necessary to personal comfort and routine economic life, which 
are natural monopolies, and which involve practically no risk 
(assuming complete technical investigation and planning in 
advance), these are the industries that may be operated at 
cost, financed by bonds, and directed solely by engineers, tech- 
nicians, accountants, and other experts whose services may be 
secured on a salary basis. This would seem to be the proper 
sphere of the engineer rather than the financier or risk-taker; 
and, hence, might be suitably under public ownership and op- 
eration in the United States, if our engineers are socially re- 
conditioned in the same pattern of thought as our graduate 
students who are to be the future professors, and if there were 
dropped from the engineering vocabulary such stereotypes as 
“individualism” and “private initiative,” as applicable only 
to private ownership, which, if the foregoing analysis is cor- 
rect, are practically void of realistic content in the public 
utility field in which the issue is being fought. There is one 
other probable proviso for the success of public operation, a 
reconditioning of the public so that it will be willing to pay 
adequate but not excessive salaries as a condition of securing 
the highest type of technical service. 


ScHOOL oF CITIZENSHIP 
SYRACUSE UNIVERSITY 





CAN MORAL PHILOSOPHY JUSTIFY ANYTHING 
AT ALL? 


EDWARD F. METTRICK 


ROBABLY more than a few readers of Dr. G. E. 
Pieces influential Principia Ethica have been some- 

what astonished by the quiescence of its practical con- 
clusions as compared with the confidence of its grasp on an in- 
trinsic good. It almost seems that, with the specific moral fac- 
tor so indubitably in our grasp, we ought to pass without diffi- 
culty to moral action in the daily life. Yet it is not so. In fact, 
there might well have been philosophers less sure of their 
starting-point than Mr. Moore is, who yet had greater confi- 
dence in admonishing us as to what we ought to do; and cer- 
tainly there have been men hesitant about everything except 
the guidance of conduct. It is strange. 

In a way, of course, Mr. Moore’s diffidence comes from 
the rigor of his conceptions. Spencer’s Data of Ethics had 
urged that “rules of conduct can become scientific only when 
they are deduced from causal relations” (p. 58), and so it is 
with Mr. Moore. “Right” means “the cause of a good re- 
sult’”’ and moral precepts depend on “both judgments of 
what is good in itself and on causal judgments” (p. 24). 
Wherefore, if the term “duty” is to be adequately understood, 
moral obligation can mean only that the proposed dutiful ac- 
tion “will produce the greatest possible amount of good in the 
Universe” (p. 147). Then, as Mr. Moore means the universe 
—the whole of it, throughout infinite time and space—he nat- 
urally concludes that “our causal knowledge alone is far too 
incomplete for us ever to assure ourselves” that we really 
know what is our duty (p. 149). 

Nevertheless, there is still a “practical ethics,” of less phil- 

* Principia, p. 147. 
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osophic merit than “ethics” which, peradventure, might hope 
to discover which action “among a few alternatives possible 
under certain circumstances, will, on the whole, produce the 
best results” (p. 151). But even this is too optimistic (see pp. 
152-55), and it becomes doubtful whether we can do more 
than hold fast to “most of the rules most universally recog- 
nised by Common Sense” (p. 156), together with “most of 
the rules most universally enforced by legal sanctions” (p. 
157). Some hope remains. “The individual can be confident- 
ly recommended always to conform to rules which are both 
generally useful and generally practised” (p. 164), but our 
confidence goes no further than law and custom—with “a 
strong probability in favour of adherence to an existing cus- 
tom, even if it be a bad one” (ibid). 

I have dealt at length with Mr. Moore because his book is 
very interesting and it is current. Moreover, this reliance on 
law and custom at the end of a philosophical disquisition is so 
very common in the history of ethics that it calls for attention. 
I should myself like to act in some ways other than as law and 
custom prescribe. There are certainly respects in which I 
should like law and custom to be changed, but I am not sure, 
if I take this conclusion seriously, as the number and weight 
of moralists who have reached it would surely suggest, that I 
shall find justification at the hands of moral philosophy if I 
try to do so. There is a suspicion, in short, that, if law and 
custom are the philosopher’s last word, there is an end to 
the authority of moral theory. 

Now I am not suggesting that law and custom are neces- 
sarily wrong. On the contrary, for most of us they are the very 
standard of right. But neither law nor custom is homoge- 
neous; neither has an indubitable philosophic basis; neither 
has at any time been historically substantiated in all its detail. 
There has always been some change taking place, and some of 
it at least seems to have taken place because men (sometimes 
individual men) have felt that the older ways have become 
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intolerably wrong. And if we feel this wrong, if we feel that 
something not done ought verily to be done, shall we never be 
justified of philosophy? It is a big question. 

Now many philosophers, and of diverse schools, have 
counseled (for whatsoever reasons) that we should acquiesce . 
in the law and custom of the land. Thus Hobbes and Hegel, 
though philosophically poles asunder, are equally on the side 
of established law and order. Berkeley’s “Sermon on Passive 
Obedience” finds the laws of nature and the eternal rules of 
reason pointing to complete submission to authority, while 
the conscience of Butler, in his “Sermon Before the House 
of Lords,” supports that judgment. Paley’s utilitarianism 
turns out a complete justification of things as they are, nor 
does Bentham, arch reformer as he is, always dissent. The 
Eternal and Immutable Morality of Cudworth finds that 
obedience to lawful civil powers is directly enjoined of the 
intellectual nature, and Samuel Clarke demonstrates that the 
same is manifestly fitting. 

On looking around there seem to be two main reasons for 
this widespread falling back on law and custom. In the first 
place, although many writers have hailed this agreement 
among moralists of diverse schools as a proof of the objectiv- 
ity of moral relations, in some such way as the consensus gen- 
tium was taken to prove the existence of God, it is more prop- 
erly to be accounted for by the fact that nearly all the moral 
theories we know, and our own corpus of moral notions as 
well, belong to one general tradition; and also by a certain 
failure to perceive the great differences of content that lurk 
within the vague formulations of received principles. Thus we 
are often shocked to find, as in Westermarck’s Origin and De- 
velopment of Moral Ideas, a wide and varied dissension from 
our own basic principles such as contradicts almost every item 
of our own beloved code or to find, as in Nietzsche, a philoso- 
pher who insists on “revaluing” our cardinal notions. We 
are similarly shocked to find, in criminal and pathological liter- 
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ature and in the little by-ways from the well-trodden streets, 
how dimly some of our most evident beacon lights shine. Simi- 
larly, we think how the nonresistance, high-church Tories of 
1685 and onward in England were found in military opposition 
to “the principles of 1688” right down to the rising of 1745, 
and we are then, perhaps, more ready to believe that if the 
form remains the same the content may vary almost beyond 
recognition. 

The second reason is this: that the group is the home of 
the individual and as such is the “‘school of morality,” so that, 
criticize as we will, we can never get clear of the political fo- 
cus of life in an effort to re-create morality entirely anew. We 
may, to be sure, criticize both law and custom, which shows 
that they are not to be taken as final for philosophy, but we 
do not thereby separate the individual from society. Any his- 
tory of the times of Hobbes, Paley, or Hegel will show how 
little permanent justification there was in the then existing 
detail of political right and wrong, because there is a dishar- 
mony between the individual and the group that is not simply 
allayed by a philosophic abracadabra, but the individual can- 
not therefore float in his own peculiar unobjectivity. 

Let us look at both terms. Now morality occurs at the 
conjunction of the individual and the group, since there could 
be no morality for a really solitary creature any more than 
there could for a society of mechanical ants. And the crux of 
morality is precisely here—that we must be somehow at once 
subjectively and objectively right. We must feel we are right 
and know it. The moral judgment is individual and personal, 
but it does not stop there in that it also refers to something 
wider than the individual who utters it. Yet it is his. The 
moral man speaks ever as the moral man, and his utterance is 
morality. This is the secret strength of the moral sense, the 
moral conscience, and the moral intuitionist schools. For, ex- 
plain the fact as you will, criticize it as you will, it still re- 
mains that morality speaks and acts from within at least to 
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the extent that we can never demand of any man that he act 
contrary to what he feels and knows within himself to be 
right. There is always some attempt to convince the man that 
he erred, some attempt to alter his character and cause him to 
think differently. 

Yet times and standards change, and the historical stu- 
dent of ethics has grave doubts as to how much of even the 
best man’s moral thought and practice can be absolutely jus- 
tified. Some uncircumspective thinkers have no such doubts. 
They are so sure of the finality of their own inner and per- 
sonal morality, so sure, perhaps, that the man who honestly 
does or tries to do what he believes to be right is the good 
man that they see no need for an anterior social grounding. 
It is a temptation open to ardent natures, but it is not, all the 
same, sufficient. If you think it is, consider two sentences from 
a recent, picturesque historian. Elizabeth of England, it is 
said, “succeeded by virtue of . . . . dissimulation, pliability, 
indecision, procrastination, parsimony . . . . by cunning and 
prevarication.”” Now these are unlovely virtues; but are we 
quite sure, as we look back on the history of England, that 
Elizabeth was utterly wrong? Suppose she had stood for 
something grander—as did Philip II of Spain, “whose con- 
science was clear; he had always done his duty . . . . he had 
existed solely for virtue and the glory of God.’* Would this 
have been sufficient? I do not doubt there are men, and good 
men, who will accept it as sufficient. Was not Philip’s father, 
Charles V, whom he copied, received straight into heaven and 
can we not cite Titian’s picture as proof? Unfortunately, how- 
ever, there will be others to repudiate the Spaniard’s claim to 
moral excellence. The truth is that we have become implicat- 
ed in political ends, relevant to which so much of our morality 
is shaped and have tested our individual judgments by them. 

To this it may be replied that, although there is a general 


* Lytton Strachey, Elizabeth and Essex, pp. 11-12. 
® [bid., p. 171. 
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agreement nowadays respecting the time-place influence on 
the individual’s conscience and “common sense” judgments 
of right and wrong, sufficient to deprive them of absolute va- 
lidity, this does not rob the moral person of his complete 
rightfulness—either because the business of ethics is not with 
conduct but with principles, or because there are a priori prin- 
ciples within the moral consciousness sufficient to short-cir- 
cuit such criticism. But, in the first place, ethics has still to do 
with conduct—or how is it ethics? And, in the second place, 
where shall we find those true universals? Suppose, for ex- 
ample, we are sure that duty must be done. Then, if morality 
consists in the performance of duty, I suggest it is relevant to 
ask what we are to perform. We are not all errand boys and 
soldiers under authority, justified when we have done our bid- 
den duty and unconcerned as to the outcome. Of course not; 
we are to act universally so that the maxim of our action could 
guide all men in the same position. But I fear we do not know 
what actions in this queer world of ours are capable of uni- 
versalization. We think this is easy, easy enough for the most 
“unlettered hind,” but it is not. Selfless actions are not simply 
universalizable—as we see by the opposition of Adam Smith; 
nor are actions of charity and benevolence—for we stand here 
against the teaching of Malthus; nor yet are actions distin- 
guished purely for their honesty and straightforwardness—as 
history, at least sometimes, would seem to show. We have not 
sufficient comprehension of the ends of life, nor of the means 
thereunto, for us to decide what all men can do without shift- 
ing us and ours from this mortal coil. Nor do we seem to fare 
any better by stressing the motive side and saying that in- 
dubitable morality is to do our duty for duty’s sake. If we do 
say this, we are either back at a judgment from the side of the 
acceptea virtues, whose ultimate validity is not beyond ques- 
tion, or we are insisting on a pure formalism and thereby lay- 
ing ourselves open to the doubt whether such a sheer willing 
of a formal rule, despite all our inclinations, was really moral- 
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ity after all. Aristotle’s “gentleman” of nature and nurture, 
as well as reason, might take precedence in actual humanity. 

We look, then, beyond ourselves, but if the demand that 
we should go beyond the individual, whose morality it must 
still remain, cannot be validly satisfied either by the attempt 
to fix it onto an objective right and wrong as usually under- 
stood, nor yet by seeking to ground it in a formal reference 
which by universalizing would place it among the eternal ver- 
ities, it cannot ever be a sufficient method of ethics simply to 
look within human nature, either to our more sympathetic 
and more generous promptings or to some logical and intellec- 
tualistic character. So perhaps we are committed to acquies- 
cence in law and custom after all? We have come to the sec- 
ond term. 

Long ago Plato remarked that it was the duty of the sailor 
in a storm to save his passenger, although he could not tell if 
it were not better that any given passenger should drown; and 
it is this contingency of the particular instance that caused 
the early Utilitarians to decide in favor of general rules as 
against special calculations. If, now, we were to assume that 
the virtues are contained within law and custom as perfectly 
as they are, by hypothesis, in the platonic republics, then a 
man’s complete and final morality would be found in living 
according to the common ways, whilst all dissentient action 
would be immoral. Actually this is not the case nor can we so 
easily shift personal moral responsibility by making the ac- 
cepted modes our final guidance in life. For, even supposing 
that we were willing and able to do so, and supposing, further, 
a greater continuity between law and custom than actually 
exists, the moral direction of the established order is too in- 
congruous to stand against philosophic criticism, and it is also 
apt to fail us just where our need is greatest. 

In part the incongruity comes from a persistent belief that 
we really know what the virtues are. Thus Buckle wrote: “To 
do good to others, to sacrifice for their benefit your own wish- 
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es, to love your neighbour as yourself, to forgive your enemies 
. . . . these and a few others are the sole essentials of moral- 
ity, but they have been known for thousands of years and not 
one jot or tittle has been added to them.’* Yet the economists 
teach us to doubt whether the world does or could run on the 
basis of a determination to do good to others. I do not say it 
would not or ought not, but Iam sure that if there is any truth 
in Mandeville’s paradoxical Fable, a fable which was written 
at length, with less offense but with greater power of convic- 
tion, in the Wealth of Nations, then we must doubt whether 
this doing good to others is the complete virtue it is imagined 
to be. Again, who are our neighbors whom we are to love and 
our enemies whom we are to forgive? I confess I cannot tell. 
I never can be sure where to place the “rival tradesman” over 
the way and the other candidate for the lady’s hand; where 
the German and the Jap. We are to do justice, I know; but I 
would like to know why the man who makes the house door is 
paid ninepence an hour and the one who paints it tenpence. 
The economist can tell us—so he says; but I am asking the 
moralist and I am appealing against law and custom, with 
their perpetual flux and the perpetual clash of interests to 
raise or lower this particular claim. We are to do what is 
right; but I cannot find what we are to do with the sheep- 
stealer—hang him, as they did in Paley’s day, or send him to 
Vienna for psychoanalytic treatment. 

In part, also, this incongruence comes from the fact that 
the laws and customs are those of a temporal group within a 
series of groups, all as restless as itself, and against which it 
maintains its existence only by some degree of adverse pos- 
session. The group stands in historical relations to other 
groups, and “virtues” are thereby engendered and canonized, 
heedless altogether of the question whether or not they will 
accord with the “essentials of morality.” In truth there are 
present in our corpus of moral notions not only social factors 

* Buckle, Civilization in England (Robertson’s ed.), pp. 102-3. 
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such as the philosophers delight in, but also political ones in 
the more temporary sense of the term. The foe is at our gate, 
and courage and endurance, fire and slaughter have to be 
praised. No matter how fundamental are the rights of man, 
they are not so when the Indians meet the Pilgrim Fathers or 
when Louis Blanc stands against the bourgeoisie of France. 
Even within the group there are groups—so that we are not 
always sure that “law and order” do not speak in the name of 
some lesser group, as Thrasymachus maintained in the Re- 
public and was not answered for so doing. This we could have 
seen from the way in which the prime, commencing rights of 
man were modified by the rights of property in Locke’s Trea- 
tises on Government and from the whole-hearted adoption of 
economic doctrines by the Utilitarian reformers. Even so, 
when the rights of property are to be maintained, it is not 
when William of Normandy comes to England, but only sub- 
sequently; and though the lawful rulers are verily to be 
obeyed, we might in vain ask Cudworth and Samuel Clarke 
who was king in England in 1688. 

The group, then, is wider than the individual. In a way it 
is his moral home and his norm of right. But if it has been 
made evident that the individual cannot stand alone, it should 
be equally clear that law and custom, far from being our abid- 
ing assurance in morality, are as surely the subject of ethical 
criticism as is the individual himself. And if the men I have 
mentioned have sometimes overlooked this, it is because they 
have forgotten that while the individual is driven to the group 
for his objective grounding, the group morality is thrown back 
onto the individual for its justification. We must come back 
in our philosophy to the man whose utterance morality is. 

The prime question, Can moral philosophy justify any- 
thing at all? now stares us in the face. By way of nearing 
an answer, let us ask what could absolutely justify an act. I 
think these at least could do so: a knowledge of the will of 
God whose fiat made morality; a conscience, a moral sense, 
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or an intuition which failed not in their grasp of things; a fac- 
ulty which comprehended the essential form of right and 
wrong; a reason which could demonstrate the concatenation 
of things with an indubitable moral quale. But it is the impli- 
cation of this essay that we possess none of these things and, 
having also shown that law and custom, in which men so nu- 
merously rest, are equally devoid of an ultimate philosophic 
standing, we are now in worse case even than Mr. Moore— 
unless, that is, we are convinced of the essential complexity 
of morality and are prepared to see in it a pragmatic element 
such as is found in all our terrestrial life. We are made of feel- 
ing and reason, impulse and will; we are individual and we 
are social; nor shall I, for one, be convinced that we are to 
abide by manifest evils till we can demonstrate that the lift- 
ing of our finger will make the distant stars rejoice. We might 
as well hesitate to walk around yonder village pump till we 
have proved the reality of space. Certainly men had never 
gotten themselves out of Eden had they been persuaded that 
the laws of the land were utterly the best; and even though 
that might well be the case, it were impossible to teach it to 
men. Our life was not all fashioned of the philosopher’s stone; 
we have temerarious foothold here, and we seize our land, live 
on the denizens of the globe that share it with us, and rifle 
the heights and depths for our sustenance and our pleasure. 
Some things, at least, we see and understand—however dim- 
ly; and to deny us the right to act were to destroy life on the 
pretext to save it. Let us act as best we can, as best we will, 
and man and history be our judge! 


THORNHILL, Yorks, ENGLAND 





DISCUSSION OF PHILOSOPHICAL LITERATURE 


SECOND GENERATION OF “THE CHICAGO SCHOOL” 


This highly readable and beautifully printed volume is conceived as 
a tribute to the four distinguished senior members of the philosophical 
Faculty of the University of Chicago, Professors Tufts, Mead, Moore, 
and Ames. At the same time it is a document of importance for the history 
of philosophic thought in America, since it reveals an influence and marks 
a development characteristic of what James once described as the one 
school of thought that America has yet produced. The editors offer a 
characterization of this influence as it appears from within, speaking by 
way of Preface to the volume. 

The essays cover a wide range, and almost every major field of philo- 
sophic inquiry is represented. Two papers deal with general problems of 
aesthetics; four are historico-critical studies, of which one is perhaps as 
much an exposition of behaviorism in the réle of logico-metaphysical 
creed, as it is an attempt to disclose the seeds of it in Berkeley; five es- 
says are devoted to problems of logic; five have an ethical or ethico-reli- 
gious content; and one offers a philosophy of cosmic history in outline. 


I 


Miss Kate Gordon writes with a soberly analytical pen on the familiar 
formula that art is the expression of emotion, and finds it too vague and 
abstractly general to serve as an adequate characterization. The natural 
scientific concept of overt and covert organic expression (Darwin, James) 
tending in modern psychology (Watson) to be identified with the emo- 
tion itself does not do justice to the factor of form in art. The voluntary 
deed, which as motivated by feeling may also be taken as a sort of expres- 
sion of emotion, includes all deliberative behavior, and is hence not dis- 
tinctive of art. The mathematical concept of expression as exact equiva- 
lence is not germane to art; art is not.a mere transcript or translation of 
emotional episodes, nor is it intended to function as the exact equivalent 
of anything not itself. Reference to the artist’s emotion is inadequate; it 
needs to be supplemented by reference to his taste, his imagination, and 
his skill and will to create. A work of art is creative rather than expres- 

* Essays in Philosophy. By Seventeen Doctors of Philosophy of the University of 
Chicago. Edited by T. V. Smith and W. K. Wright. Chicago and London: Open 
Court Pub. Co., 1929. Pp. xvi+-337. 
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sive; it is something on its own account, and does not merely mean some- 
thing else. Miss Gordon recognizes in another connection that art is in 
some sense a surrogate activity. If this thought were pursued in its chief 
ramifications, so as to discover in art the presentation of a posse for con- 
templation (incidentally, and aesthetically irrelevantly, also for inspira- 
tion), and so as to fix the concept of life, by way of contrast, in terms of 
the striving to realize an esse—in the light of this thought perhaps a dif- 
ferent concept of expression applicable to art might present itself. 

Beauty and art and life in their principal interrelations is the theme of 
Mr. Van Meter Ames’ clear exposition, enchantingly styled, like a prose 
poem. Beauty is broadly apprehended as value contemplated, and value 
is understood as whatever satisfies wish or aspiration, being rooted in 
human needs. The matrix of the aesthetic experience is the now so fa- 
miliar “problematic situation”; the experience itself is thus a phase of 
reflection, an act of conscious intelligence. Scientifically it figures as a 
transitional moment in a circuit which begins and ends in habit or habit- 
like activities; but this scientific scheme does not as teleology satisfy the 
aesthetic consciousness, for which it is a “militaristic nightmare of forced 
marching.” The aesthetic consciousness apprehends itself as embodying 
the meaning and exhibiting the consummation of the whole. Art is a re- 
finement upon the life-process in its aesthetic aspect; its value lies in pre- 
senting satisfactions in a form which emancipates them from the limita- 
tions and imperfections of the ordinary forms of experience. In art as in 
life, form and content are inseparable. The fine arts may be distinguished 
from other arts by way of content, as envisaging loftier and more ultimate 
ends. Thus literature becomes for our modern life the art par excellence; 
for it envisages all that the other arts embody, and in addition the ends 
of the social personality, to which the modern consciousness is especially 
committed. The essay culminates in a lyrical paragraph contrasting life 
and art, which only the limitation of space prevents me from quoting en- 
tire. The method of the lyric enthusiasm, however, is to ascribe to life 
all that is negative in life, and to art all the corresponding positive values. 
But the logic of the author’s own argument protests this contrast, since 
if art is the consummation of the yearnings of life, it is of course life’s 
goal and integral with it. The instinct which prompts him to contrast life 
and art may for all that be perfectly sound. It is noticeable that the 
author’s “scientific” scheme for the life-process—habit, problem, aesthetic 
awareness, scientific reconstruction, habit—yields no separate place to 
the ethical consciousness. But it is from the ethical point of view, as was 
suggested in comment upon the previous paper, that a contrast between 
life and aesthetic contemplation may fruitfully be drawn. Just as there 
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is an ancient quarrel between philosophy and poetry, so there is a differ- 
ence of evaluation between the aestheticist and the ethicist. The latter is 
not content to make the renunciation of real existence which the former 
allows himself when he takes refuge in art as a more perfect satisfaction, 
an emancipation from the limitations of ordinary experience. He charges 
art with a tendency to lull the spirit of man to rest prematurely, in counter- 
feit presentments, imaginative satisfactions, ideal anticipations; for his 
part he prefers to spend a lifetime in striving to fit himself to be the sub- 
ject of eulogies, rather than waste his life in piecing eulogies and the like 
together, for the enjoyment of those who have no mind to strive. 


II 


No expansive comment can be offered on the historical studies. 
Wesley C. Mitchell contributes an interesting and illuminating essay on 
some conscious and unconscious backgrounds of the Ricardian economics. 
He shows how the “common sense”’ presuppositions of one generation may 
differ widely from those of the next; he discusses the analysis of economic 
factors found in Ricardo, and shows that it recognizes the threefold 
standpoint of money prices, relative value in terms of commodities and 
services, and “real” value in terms of subjective feeling. The latter con- 
cept is in part objectified and standardized as the socially requisite “toil 
and trouble” involved in production. There is an especially arresting 
quotation from Bentham (p. 55) in which it appears that he clearly ap- 
preciated the logical difficulties or fallacies involved in the general happi- 
ness theory as commonly understood, but felt himself compelled to adopt 
the fiction, or “postulatum,” in order to set the ship of political specula- 
tion afloat. 

Mr. C. H. Hamilton offers a study of a system of metaphysical ideal- 
ism prominent in Mahayana Buddhism. In India as elsewhere, the notion 
of a dream or illusion, or other pathological experience, which naturally 
presumes by way of contrast the validity of veridical perceptions purport- 
ing fo present external existences, was relied upon to formulate a doctrine 
of consciousness as the only existent, thus rejecting the presumption on 
which the argument is based. The Indian doctrine is supported also by 
an appeal to the dialectical difficulties involved in the conceptions of the 
one and the many. In partisan fidelity to its thesis, the oriental theory 
directs its dialectical batteries solely against the external world; con- 
sciousness is not put to the test. Every form of the distinction between 
subject and object is rejected as illusory, even that which manifests itself 
in the social life. Mr. Hamilton seeks to explain the rise of such a system 
by reference to the social sensitiveness stimulated in the peoples of north- 
west India in the fourth and immediately preceding centuries of our era, 
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by the multitude of contacts with peoples of divergent culture offered by 
the political situation. This social sensitiveness expressed itself in part 
in the Mahayana ideal of a social versus an individual salvation; it ap- 
pears also in the metaphysical speculation which seeks to banish from 
experience every vestige of “foreignness.” If this is the true explanation 
of a philosophy which abolishes the distinction between the “I’’ and the 
“thou,” the social passion in question must have been paradoxically in- 
tent upon its own destruction, inviting upon its head a tragedy like that 
of Narcissus at the fountain, who having fallen in love with his own 
image had no alter to love. 

The paper on “Current Trends in Social Psychology,” by Ellsworth 
Faris, is a sensible and penetrating comment on the contemporary situa- 
tion, and constitutes a useful and suggestive review of the course of devel- 
opment since the turn of the century. The author notes the prevailing 
confusion of theories, as well as the intensified prosecution of detailed re- 
searches, and calls attention to the relatively brief time since the psycho- 
logical field became so acutely controversial. He describes the rise and 
influence of imitationism, instinctivism, behaviorism, the mode of thought 
indicated by the names of Cooley, Dewey, Mead, Thomas, and Park, and 
makes a reserved reference to the Gestalt movement. The tribute to the 
quartet of teachers at Chicago in whose honor the volume is published, is 
discriminatingly and conservatively phrased. As a social psychologist, 
the author confesses his special debt to Professor Mead, among other 
things for his unique analysis of the psychology of meaning, his theory of 
the nature and kinds of symbolism, human and non-human, and his doc- 
trine of the histrionic tendency, “a major contribution in this generation 
to our knowledge of how the personality develops and the consciousness 
of self arises.” 

III 

The half-dozen logical papers range all the way from an intensive 
study of the logic of measurement in a special case (“psychological val- 
ue”), contributed by Mr. L. L. Thurstone, to an ambitious epistemological 
attempt by Mr. C. E. Ayres to fix and deduce the central categories of 
science and of social life in their distinction from one another. The re- 
maining papers in this group expound a fairly well defined philosophical 
position with variations of thought and terminology, stressed as func- 
tionalism or instrumentalism or behaviorism or monism. 

Mr. Thurstone’s essay deals with experimentally determined non- 
deliberative valuations, and offers a discriminating discussion of the mean- 
ing properly attributable to the quantitative scale obtained through the 
procedures described. Some light is thrown on the theoretical contro- 
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versies connected with other psychological measurements, notably those 
underlying Weber’s law and Fechner’s mathematico-metaphysical inter- 
pretation, among other things involving the question whether mental 
states are additive or have constituent units of measurement. The author 
shows how the quantitative formulas may be justified without making 
any assumptions regarding the issues raised by earlier and cruder inter- 
pretations. 

The functionalist-instrumentalist contention that the ideal (mean- 
ing, the formal) is ultimately inseparable from the empirically real, and 
that the distinction involved is purely “relative,” there being no “separate 
metaphysical realms,” dominates the contributions of Messrs. J. F. Craw- 
ford and C. W. Morris, otherwise differing widely in form and content. 
Mr. Crawford sets himself the task of expounding the causes for the errors 
of absolutism, and discusses five major temptations which the philosopher 
must overcome if the light of functionalism is to shine clear in the soul. 
Ideas involve no psychic stuff, but originate through the imagination 
“functioning” in judgment to complete an incomplete situation. Ideas 
must be “taken as” timeless on each occasion of their use, in order that 
they may suitably fulfil their temporal function; hence they are only rela- 
tively timeless. Mr. Morris studies the relations between formal and in- 
strumental logic, and contends that formal systems constitute a phase of a 
single empirical and teleological reflective process, whose nature as a 
whole is such as instrumentalism asserts. The inevitable presence of 
meaning and choice (the latter as the guaranty of identity) blocks ingress 
to the Platonic realm. Mr. Morris reveals a sympathetic insight into the 
nature of deductive systems, an appreciation of the problems involved 
for instrumental logic in the fact of their existence, and betrays a dawning 
grasp of the specific nature of the noetic character of thought, which dif- 
ferentiates him from some of his fellow-instrumentalists. He perceives 
the impossibility of a logic which would reduce national processes to 
mechanical manipulations, in so far as it offers itself in the guise of formal 
attempts to abstract completely from meaning; further reflection will 
doubtless also reveal to him the same absurdity when offered in the guise 
of an instrumentalist theory of meaning which robs it of its meaning- 
character, because it gives an account of it in terms of purely factual proc- 
esses. - 

An essentially identical theory of mind and nature is expounded in 
the papers of Messrs. J. R. Kantor and D. A. Piatt. The former sketches 
the outlines of a purified psychology, organismic, observational, assump- 
tionless, purely descriptive and impeccably scientific, restricting itself 
austerely to actualities actually observed, dealing with organisms in their 
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interaction with objects. Such a psychology will cease to bolster up a 
spiritistic or absolutistic metaphysics, and will help philosophy to become 
a rational and useful complement to science. Mr. Piatt advances a re- 
interpretation of Berkeley, by which his reputed subjectivism becomes 
merely a somewhat ineptly formulated empiricism, his so-called idealism 
an unaccountable misunderstanding on the part of his interpreters, who 
have completely missed the significance of Berkeley’s connection of 
thought with language; his apparently spiritistic psychology becomes 
the glowing promise and partial fulfilment of a radical behaviorism, and 
his phenomenalism an adumbration of modern objective relativism. Both 
papers contend for a philosophy of mind which denies to it an intrinsic 
existential status, and eliminates the notion of the psychic, substituting 
for it an interpretation of the phenomena of conscious awareness and 
noetic apprehension in terms of organic response. These “responses” 
are variously distinguished as “subtle,” “implicit,” “vestigial,” “condi- 
tioned,” “acquired reactions,” and not “native conceptualizing activities.” 
The more obviously noetic functions are, of course, relegated to the cate- 
gory of linguistics, a Ja Watson. The philosophy of nature implicated 
eliminates the notion of substance, which is stamped as a linguistic con- 
fusion. In its stead the notion of “qualities of situations” (Kantor) or of 
“natural event” (Piatt) is made central. All dichotomies are rejected, in- 
cluding the distinction between the noumenal and the phenomenal. Mr. 
Piatt stoutly asserts “an unswerving allegiance to experience wherever it 
may lead,’’ even in its fragmentariness and inconclusiveness (which seems 
to say that it leads nowhere), rejecting the demand and search for a total 
vision, and refusing to inclose nature in the straitjacket of any a priori 
form or postulated framework. 

Mr. Ayres’ “Critique of Pure Science” takes the old distinction be- 
tween means and ends, facts and values, and exhibits it in the rdle of two 
opposed logics, the logic of mechanism dominating science, and the logic 
of supposition dominating social life and its institutions. In proving that 
the objects of morality and religion cannot become subject matter for 
science, Kant is asserted to have laid down for all time the line of cleavage 
between these two logics. The use of mechanical instruments, intraorganic 
and extra-organic, for the purpose of observation is characteristic of 
science and determines the mechanical nature of its subject matter, ac- 
cording to the Kantian doctrine that method and matter are always 
organically related. The concept of causation has much the same sig- 
nificance, since it reduces to continuity of observation, made possible by 
the flexible mechanism of the cervical vertebrae. The abacus and the 
comptometer reveal that mathematics is also mechanical, this being a 
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necessary implication of its scientific status. The method of social life, on 
the other hand, is “supposition,” from which only supposititious matters, 
wholly inaccessible to science, can possibly emerge. Kant is said to have 
shown that “the meaning and validity of any supposition is to be found 
solely in the condition under which it is supposed, and that it has no other 
meaning or validity whatever.” That is to say, the meaning of a belief is 
not its logical content but its causes and conditions, and the validity of a 
belief does not depend on its objective reference, but on its motives; 
surely this must be Mr. Ayres’ nonsense, and not Kant’s. Social science 
is therefore only speciously scientific; essentially it is homiletical. Both 
logics are inevitable in their own proper spheres, and it is a supposititious 
prejudice on the part of scientists that prompts them to demand the use of 
their own methods where they are irrelevant. It seems to the reviewer 
that a number of significant contrasts lie at the root of some of the dis- 
tinctions made in this paper, distinctions which become mere half-truths 
through failure to think them through, and through the journalistic pre- 
tentiousness of the language in which they are embodied. The mechanical 
nature of the eye, the ear, and the vertebral column is a discovery on 
precisely the same plane of knowledge as the discovery of the mechanism 
of the solar system; how can the necessity of the latter discovery be de- 
duced from the contingency of the former? And does not the function of 
supposition involve an organ, a mechanical organ, the brain or the body? 
Why then does not the logic of supposition also follow the law of mecha- 
nism? And the argument of the paper itself: Is it in accordance with the 
principle of mechanism or the logic of supposition? The abacus and the 
comptometer when used for counting presuppose the type of thinking 
found in mathematics; their existence constitutes but flimsy evidence 
for the notion that the distinction between natural science and mathe- 
matics, or natural science and such logical analysis as the present essay 
purports to give, can be abolished. And on the other side, the fact that 
so much of social and individual life is based upon illusion is or ought 
to be a challenge to deeper thought; to find in the fact a license to become 
a town crier for a comfortable relativism of some sort or other is at any 
rate not evidence for any great degree of Socratic seriousness in the 
thinker. 


IV 

The three ethical essays contributed respectively by Messrs. A. K. 
Rogers, T. V. Smith, and C. M. Perry have an interesting point of co- 
incidence, in that each raises the question of the réle of reason in moral 
life and judgment. Mr. Smith holds that its function is to provide a pic- 
ture of the imagination derived from prior experience of emotional satis- 
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faction, “an idea prepotent to lure conduct on to completion in the attain- 
ment of an absent object.” Mr. Perry argues that reason exists to help 
us find reasons for our choices ultimately carrying them back to existing, 
and for the time being unquestioned, purposes and activities. For Mr. 
Rogers reason serves as broker and critic of ends, working within the pr-- 
supposition of some basic value-commitment to assign relative rank to 
ideals as objects of endeavor. 

Mr. Smith’s lucid argument is vigorously and felicitously phrased. 
The question is raised whether moral goal and moral motive may be 
taken as one, and in what sense. The affirmative answer to this question 
constitutes “monistic morality”; in expounding this principle the author 
seeks to determine “what of morality survives” the application of it. Mill 
and Sidgwick are cited as thinkers who missed the monistic principle, and 
in consequence fail to exhibit morality as indigenous to human nature, 
having to derive it from an alien source. The qualification introduced by 
Mill in the hedonism taken over from his predecessors makes character 
or virtue primary, hedonic ends incidental; the system thus becomes 
formalistic instead of teleological, and the end of human conduct is no 
longer, spite of asseverations, the standard of human conduct. Sidgwick 
makes happiness the ultimate goal, but seeks a basis for morality in cer- 
tain abstract-logical maxims, not in happiness. These maxims are devoid 
of emotional appeal, but are assumed to have the merit of self-evidence, 
being logical axioms grounded in the nature of whole and part. Mr. Smith 
argues that they are tautological, and as incapable of defining a moral 
end as of stimulating a moral striving. Moral ends must arise out of in- 
dividual experience, the ideas guiding moral conduct must be new and not 
borrowed; a motive that fails to correspond to its end paralyzes spon- 
taneity either by an abstractness too rigid or by an authority too concrete. 

Three objections are anticipated. The criticism that such a view 
reduces morality to egoism is answered by pointing out that all intelligent 
conduct rests on prevised ends, for which no other source is available than 
previous experience of what is good. The objection that conduct inspired 
in this manner is not moral, is countered by laying down the principle that 
ideas are moral in so far as they contribute to richness of life, and that 
altruistic effort can play a réle in morality only in so far as its satisfac- 
toriness has been previously experienced; moral progress in this direction 
depends on a preceding generation having the “wit and will colorfully to 
activate the ideas of social objects through happy experiences in child- 
hood.” To the objection that this moral monism transforms the moral 
“ought” into a psychological “is,” the author replies that every “ought” 
rests.on an “is” somewhere, that an externally imposed obligation origi- 
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nates in the experienced and desired values owned by those who make the 
imposition. When the end involved appeals to the individual’s own spon- 
taneous affections it ceases to be an “ought” and becomes a good, is 
transformed from a political or economic desideratum into a moral end. 

The reviewer can find room only for a notation or two on this sug- 
gestive paper. That the ethical is and must be the single-minded expres- 
sion of an inner spontaneity seems fundamentally important and clearly 
valid. Such a principle is egoistic only as all action having its springs in 
an ego might be so called. It is another question whether the formula is 
not so catholic in-its abstractness as to comprehend moral, immoral, and 
non-moral conduct, loyal devotion to inclusive ends and deeds of demoniac 
passion, of jealousy, hatred, and revenge. Richness of life is an indeter- 
minate concept, subject to definition from both ethical and non-ethical 
points of view. It may be identified with extensiveness, diversity, multi- 
fariousness of experience; or with intensiveness, depth, perseverance in 
loyalty. Leporello exults over the fact that his master’s journey through 
Spain is marked by bringing to completion his one thousandth amatory 
conquest; ethically the “wealth” of a Don Juan must be regarded as the 
indirect evidence of a tragic poverty. It seems to the reviewer that a host 
of intermediary categories are needed before the monistic principle can 
become the moral principle; if it is to be taken as hostile to further 
qualification, then it is ipso facto an attack upon morality in the name of 
aesthetic immediacy. 

I find a difficulty in the rdle assigned to nurture, and the consequent 
immuring of the category of moral becoming in a niche between the gen- 
erations. To learn to find the good attractive, not merely in imagination, 
which is a gift of the gods, but in the midst of the toil and trouble of 
realization—this is the essential ethical content of the individual’s life- 
history. The author takes this task out of the matrix of the conscious life, 
and attributes it so to an antecedent generation as to make it a mere 
event and not a deed, a gift and not an achievement. An oversimplified 
psychology, a too literal rendering of the maxim, Nihil est in intellectu 
quod non fuerit in sensu, and an oversimplified interpretation of the prin- 
ciple that morality must be indigenous to human nature have led the 
author to. conceive moral progress in terms which forbid the presence in it 
of any essential becoming. Taken concretely, and not merely in its appli- 
cation to abstract-theoretical elements, the maxim in question is certainly 
contradicted by experience. The obscure poet desires fame quite spon- 
taneously, the unstable may be hearty admirers of firmness, and bravery 
often has an imaginative lure for the coward. The entire beautiful ideal- 
ism of youth is rooted in the imaginative attractiveness of moral ideals 
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not yet realized. An example or two, the suggestions of literature and 
works of art, the very language itself are sufficient so to stimulate the 
imagination that scope may be afforded for moral transition within the 
conscious individual life. It is of the essense of morality to express the 
will by virtue of which the individual becomes; aesthetic immediacy ex- 
presses what he is without becoming. The curious interval between the 
generations in which our author places the decisive condition of moral 
progress is ethically a no man’s land. 

The view that an intimately appreciated good ceases ipso facto to 
wear the aspect of an obligation is closely connected with the author’s 
failure to distinguish between aesthetic immediacy and moral volition. 
When it is recognized that the individual begins his moral history, not as a 
lover of the good, but as a potential lover of the good, then it will also 
be recognized that the factor of obligation which morality presents is his 
chief source of strength in the battle with time and with the undisciplined 
immediacy of his own nature. It is of the essence of morality to be a 
synthesis of inclination and obligation. The notion that love cannot in 
this sense be commanded is a misunderstanding rooted in aesthetic ten- 
der-mindedness, which fears to bring its feelings to the light, and shies at 
being made responsible for them. 


If one or two of the papers contributed to this volume by younger 
men seem somewhat pretentious in the absoluteness of their generaliza- 
tions, that of Mr. Rogers, possessor of the senior doctorate, suggests in- 
stead a modesty of understatement that may even be excessive. At least 
there are places in the development of his thought where a category seems 
demanded, but where the reader is asked to content himself with a guard- 
ed empirical “more or less.” The theme of the paper is the instrumentalist 
tendency to blur the distinction between means and ends, restricting in- 
telligence to a dealing with the former and taking the latter for granted — 
as incidental to the factual situation. But since some value or other must 
have acquired a personal appeal: before instrumentalism can become a 
factor, it is argued that we are confronted with a choice between a hand- 
to-mouth opportunism and the attempt to establish for ourselves a system 
of approved desires, lending to experience a settled meaning and direction 
toward ends worthy on their own account. It is true that a criticism of 
values is handicapped by the necessary appeal to feeling, about which 
there is always something personally dogmatic and often something 
murky and resistant to clarification. But any attempt to abstract wholly 
from feeling robs the individual of his footing with reference to an emo- 
tional situation, making him and his observations irrelevant. And since 
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it is not safe to take feeling at’ its face value, it remains only to ask how 
far a rational criticism is possible. Objective and quantitative criteria 
are at hand, namely, the possible extent of communion in goods, the rela- 
tive permanence of satisfactions, and a qualitative excellence measured 
by the comparative difficulty and rarity of realization. The acceptance 


of these criteria is itself an act of choice which sets a limit to reason, since . 


it is motivated by feeling. The use of these criteria is soberly discussed 
in the light of concrete problems, and the essay finally outlines a distinc- 
tion between the work of the statesman who deals with factual situations 
by the application of prevailing standards of value and the work of the 
prophet or preacher who appeals to the emotions in an attempt to purify 
and elevate valuational attitudes. The idea pervades the paper that 
quantitative assessments have an evidential force lacking in qualitative 
appreciations, especially those founded on feeling. It is true that feeling 
escapes external control; but a man may control himself, and the possi- 
bility of a truth in feeling must not be put out of consideration. It is 
suicidal to confine reason to the quantitative; quantity is always quantity 
of something, which something must be identifiable in order that the quan- 
titative inquiry may get under way. The fundamental issue is the presence 
or absence of a universal man in human subjectivity, capable of discovery 
beneath the surface of its prejudices and arbitrarinesses, not by renounc- 
ing feeling, but by penetrating more deeply into the roots of subjectivity. 
In this sense it may be urged that man is the measure of all things of 
value, in the sense, namely, that the individual man is his own measure. 
Nor must it be forgotten that the universality of a value is not so much 
a matter of empirical discovery as of immanent intent. That a morality 
of love has this character it would be difficult to question. And the test 
of its intended universality is not statistical, but the natural relation to 
the accidental neighbor. The author’s “qualitative” standard, based on 
unusualness of achievement, is an aesthetic principle; ethics repudiates 
it, because it requires itself of every man in proportion to his capacity, and 
because it measures success by the relation of a man’s achievement to 
himself, and not by the relation to someone else’s achievement. 


Mr. Perry contributes a thoughtful essay on the rdéle of reason in 
moral judgments. A critical examination of the distinctions ordinarily 
made fundamental, reason and emotion, objective and subjective, uni- 
versal and relative, leads him to conclude that the distinction between 
choices made in virtue of a weighing of reasons, and choices made with- 
out such deliberation, is more fundamental, closer to experience, and im- 
plicative of simpler concepts. Reasons may present themselves in the 
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guise of purposes to be realized, classifications of the conduct involved, 
the calculation of consequences, or the confrontation of alternatives. But 
such reasons offer no stopping-place for the reasoning process, which re- 
veals itself as intrinsically endless in all its forms. But since action cannot 
be postponed indefinitely, choice must outrun the finding of reasons. 
This incompleteness of the process seems to make the entire business of 
giving reasons futile. Another limitation is that conduct is determined, 
not by reasons, but by antecedents, so that reasoning becomes a mere 
window-dressing, a matter of rationalization. We thus seem to find a 
reason for giving up the finding of reasons, which is a paradoxical situa- 
tion, often recognized but seldom frankly faced. The author admits both 
horns of the dilemma, and asks what account can thus be given of moral 
judgments. He concludes that a criticism of choices must be directed at 
specific choices and proceed by a reference to a background of unques- 
tioned choices or principles, which at another time may themselves be 
subjected to criticism. And it is not denied that some principles are harder 
to question than others. 

The dialectical energy with which the author pursues his problem is 
admirable. I must restrain myself from attempting a discussion of the 
significance of the infinity of reflection thus laid bare, and merely suggest 
that if no decisions are arrived at in virtue of reflection as such, but always 
in virtue of what reflection presupposes, namely, personal attitudes, it 
remains to consider whether such attitudes can be anything else than an 
expression of habit or custom or surface inclination; or whether there 
exists a subjectively self-critical process of evoking a commitment, which 
is as far removed from thoughtlessness as it is incommensurable with an 
objective determination, a process with which such fragmentary reflection 
as the individual commands is capable of being harmoniously fused. 


V 


Mr. W. K. Wright discusses the mutual influence of morality and 
religion, past and present, and asks what metaphysical support the postu- 
lates of religion can draw from the presuppositions of morality. Taking 
“good,” “right,” “ought” as indefinables, morality is defined as a system 
of judgments involving these concepts, prevailingly accepted in any 
group and enforced by available sanctions. Religion is the attempt on the 
part of any group to secure the conservation and enhancement of its 
recognized values, through relations with superhuman agencies. Religion 
and morality thus being separate entities with allied interests, the char- 
acter of the influence exerted by the one upon the other is subject to varia- 
tion. In general, no religion can do more than give warmth and vigor to 
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the morality prevalent contemporaneously. Morality presupposes respon- 
sibility and moral worth as inherent in the individual; these presupposi- 
tions pave the way for the religious postulates of teleological trend in 
cosmic history, involving a finite divine principle, and the persistence of 
personality, as making the universe richer. 

Taking for granted the unique moral effectiveness of prayer, Mr. . 
J. R. Geiger discusses its distinctive traits as a form of suggestion, with 
acuteness and sobriety. He traces the conditions of successful suggestion 
and finds in its objective implications a teleological argument for a 
divine principle immanent in the world. The “scientific” concept thus 
reached is compared with the religious concept immanent to the attitude 
of prayer; the two are found to be different but compatible; the differences 
are accounted for chiefly by reference to the distinction between the atti- 
tudes of fact-finding and appreciation, reflective experience and im- 
mediacy. The attitude from which the author’s scientific concept emerges 
seems ambiguous to the reviewer. It is professedly not the attitude in- 
trinsic to prayer, nor a reflection of it. It is for the religious attitude alone 
that the distinctive values of prayer exist, and it is well to remember that 
prayer is religiously not a method for the attainment of external ends, but 
an erid in itself. On the other hand, the attitude in question is not rigidly 
impersonal and coldly observational, disinterested and objective as science 
is supposed to be; if it were, the presupposition of the unique moral ef- 
fectiveness of prayer and its spiritual elevation would not stand fast but 
be subject to a crumbling criticism. In short, the attitude is one of com- 
promise; some of the evaluations intrinsic to prayer are retained, and 
others rejected, according to a principle not brought into the open. The 
“scientific” conception of God deduced from the findings of this attitude 
falls into no clear-cut category. From the non-valuational standpoint of 
natural science no religious conception of God can emerge; from the re- 
ligious standpoint of faith and prayer no supporting argument is needed, 
certainly not one drawn from irrelevant considerations. For whose sake 
then do we seek a proof? 

Mr. John Wild plucks up the courage to present the grand outlines of 
a philosophy of cosmic history, in terms of a goal for the process of evolu- 
tion. He defends vigorously the use of teleology as explaining category, 
calling it an indispensable tool for assimilation and understanding. A 
preliminary analysis of generally accepted biological data yields the pic- 
ture of an é/an contending with a sluggish adversary, the environment; a 
deepening of the analysis leads the author to conclude that nature as a 
whole is fighting to transcend its own self and past; the fact that the 
struggle must have an end if it is to be meaningful for its participants 
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leads him further to a concept of the eternal. From the standpoint of the 
temporal, the eternal is the final cause of the temporal, and the temporal 
the efficient cause of the eternal. The development of the ideas here 
merely algebraically denoted is genial and suggestive. It might be well to 
distinguish between the teleology involved in the moral history of the 
individual, with which he is in first-hand contact, and the teleology which 
an objective reflection may succeed in surmising for the race as such, or for 
the cosmos. The latter telos is, as compared with the former, necessarily 
abstract, and in the highest degree conjectural, no human being having 
first-hand contact with the relevant fact. The cosmic history tends there- 
fore to be conceived in a light which is a reflection of the individual his- 
tory; this obscures the fact that it must be apprehended in abstractly 
metaphysical and aesthetically quantitative terms, instead of in the con- 
cretely moral-qualitative terms of the individual history. The latter is, of 
course, the individual’s chief concern; it is a question whether preoccupa- 
tion with the evolutionary or cosmic process does not tend to emasculate 
the moral energies and confuse the moral categories. No doubt it is a very 
grand strategy, but it is not ours; the simpler strategy is the one for which 
the individual is responsible. 

I have indulged myself in so much of comment on the individual 
essays that I have left myself no space to assess the general tendency here 
revealed, to say nothing of considering the captious question of what in- 
fluence this tendency may have exerted or be destined to exert upon the 
community life. The difficulty of offering an account of seventeen dif- 
ferent essays, upon seventeen different topics, written by seventeen dif- 
ferent authors, must serve as my excuse. I therefore content myself with 
offering sincere congratulations to the members of the Chicago Faculty 
honored in this volume, which stands as a testimony to the virility of their 
teaching and the energy of their philosophical reflection. 


Davip F. SWENSON 
UNIVERSITY oF MINNESOTA 
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THE PRAGMATISM OF GIOVANNI VAILATI* 


* Bibliography of the references to pragmatism in the works of Giovanni Vailati, 
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LVII. “W. James, The Will to Believe .. . .” (Rivista filosofica, Pavia, anno 
II, Vol. III, gen.-feb., 1900), p. 282. 

CXXVIII “W. James, Humanism and Truth. A World of Pure Experi- 
ence. The Thing and Its Relations. The Experience of Activity” (Revista di Psicolo- 
gia applicata alla Pedagogia . . . . Bologna, anno I, No. 2, mérzo-aprile, 1905), 


P. 577- 
CXXXIV. “W. James, The Essence of Humanism” (Leonardo, anno III, aprile, 


1905), p. 596. 

CXLIII. “Charles S. Peirce, What Pragmatism Is” (Leonardo, Firenze, anno 
III, giugno-agosto, 1905(, p. 639. 

CXLV. “La ‘Concezione della Coscienza’ di W. James” (Rivista di Psicologia 
applicata . . . . Bologna anno I, N. 4, Iuglio-agosto, 1905), p. 643. 

CLIX. “Pragmatismo e Logica matematica” (Leonardo, Firenze, anno IV, feb., 
1906), p. 689. 

CLXII. “Per un’ analisi pragmatistica della nomenclatura filosofica” (Leonardo, 
Firenze, anno IV, aprile-maggio, 1906), p. 7o1. 

CLXVIII. “F. Enriques, I Problemi della Scienza” (Leonardo, Firenze, anno 
IV, agosto, 1906), p. 721. 

CLXX. (Cf. CXCI.) “Uno Zoologo Pragmatista: A. Giardina, Le discipline 
zoologiche. . . . ?” (Leonardo, Firenze, anno IV, ottobre-dic., 1906), p. 728. 

CLXXV. “De quelques caractéres du mouvement philosophique contemporain 
en Italie” (La Revue du Mois, Paris, tome III, feb., 1907), p. 753. 

CLXXVI. “Une Manuale per i bugiardi: G. Prezzolini, L’arte di persuadere?” 
(Rivista di Psicologia applicata ... ., Bologna, anno III, No. 2, marzo-aprile, 
1907), P. 770. 

CLXXVIII. “Dal Monismo al Pragmatismo” (Rivista di Psicologia applicata 
. . . «+» Bologna, anno III, No. 4, luglio-agosto, 1907), p. 787. 

CLXXIX. “W. James. Pragmatism” (Rivista di Psicologia applicata, Bo- 
logna, anno III, No. 2, luglio-agosto, 1907), p. 791. 

CLXXX. “L.Limentani. La Previsione dei Fatti Sociali.” (Rivista di Scienza, 
Bologna, anno I, Vol. II, No. 3, giugno, 1907), p. 794. 

CXCI. “A Pragmatic Zoologist,” trans. CLVIII (Monist, Chicago, XVIII [Jan- 
uary, 1908], 847). 

CCX. “Le origini e ’idea fondamentale del pragmatismo.” (Rivista di Psicolo- 
gia applic . . . ., Bologna, anno V, fasc. I, gen.-feb., 1909), p. 920. 

CCXI. “Il Pragmatismo e i vari modi di non dir niente” (Rivista di Psic. ap- 
plic . . . ., Bologna, anno V, No. 9, luglio-agosto, 1909), p. 933. 





—’> © 7 As mt Ae mc 


DISCUSSION OF PHILOSOPHICAL LITERATURE 417 


Giovanni Vailati was born at Crema in 1863. His education by 
the Barnabite Fathers did not impress their religion so deeply upon him 
that it was able to withstand the doubts arising during his later reading 
at the University of Turin (1880) when, as a young man of seventeen, he 
casually came across the philosophy of Voltaire. His official academic 
work was mathematics, but his taste was varied and he did not limit him- 
self to his special field. Nevertheless, he seems to have done brilliant work 
in mathematics, and eventually he became a lecturer on the infinitesimal 
calculus in his own university (proceeding there in 1892 at the invitation 
of his former teacher, Peano). His interests included the history of the 
sciences, philology, political economy, and music. In 1889, he began sec- 
ondary-school teaching and spent the next few years at various places, 
including Syracuse. In these few years he did some public education 
work and attended various international congresses of philosophy. His 
illness and death came in 1909. 

Vailati had been preparing to write a book which would have col- 
lected and given order to the thoughts scattered in many odd papers to 
be found in mathematical and philosophical journals. This task he was 
unable to accomplish. The very wise memorial to him therefore took the 
form of a complete edition of these papers. Although repetitions have 
been avoided, they form a large volume of 950 pages—not including the 
thirty pages covered by the biographical sketch of his friend Father 
Orazio Premoli from which these details have been taken. 

My attention was drawn to the works of Vailati by Professor George 
Boas, of Johns Hopkins University, who suggested that Vailati was per- 
haps one of the first philosophers to introduce pragmatism into Italy. He 
did, in fact, review the works of William James upon their first appear- 
ance. His competence in mathematical logic led him also to make the 
acquaintance of the writings of Charles Peirce. His interest in prag- 
matism seems to have increased rapidly in the ten years between 1899, 
when The Will To Believe appeared, and 1909, when he was actually 
engaged upon a book to be called J/ Pragmatismo e le sue principali ap- 
plicazioni, which was interrupted by his death. During this period, Vail- 
ati wrote many articles, some of which were contributions to the famous 
and provocative Florentine journal, Leonardo, in which there also ap- 
peared essays glorying in the pragmatist influence from the pens of Papini 
and Prezzolini. The opinions which at first Vailati took with several 
grains of salt were finally treated as a philosophical movement to be reck- 
oned with. To the end, however, he seems to have considered that James 
frequently made an overstatement of the case which is set forth more 
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compellingly by Peirce—not: to mention Socrates, Berkeley, and J. S. 
Mill (cf. CLXXTX, p. 790). 

The earlier reviews of James’s works which appear in the edition of 
Vailati’s papers (chronologically arranged) upon which I am depending 
for this article show Vailati still cautious, more than a little amused. 
James, in The Will To Believe, he says, might be expected to give “simply 
an analysis of the disturbing influence exerted by desires and passions 
upon the formation of human beliefs and opinions,” while instead his 
principal object is to show that there are certain important categories of 
beliefs in which such an influence, far from being dangerous, is not only 
useful, but also logically justified” (LIII, p. 269). There is the famous 
case of the Alpine climber who in fact can jump if he thinks he can, but 
will fail if he loses confidence in himself—so that he will be right in 
making opposite assertions, for the event depends upon his decision to 
believe either this or that. The defects of passionate interest are not really 
defects but indispensable conditions, alike of science as of religion. Mind 
has a constructive and anticipatory power for the discovery of scientific 
and philosophic truth (LVII, pp. 282-83). But Vailati thinks James goes 
too far in saying that science is not furthered by the dispassionate search 
for truth nor by the reluctance to believe on “insufficient” grounds. 

Indeed, Vailati suggests that not all that James says is meant to be 
taken seriously; rather his lesson is that boldness in constructing hy- 
potheses is necessary for the progress of science. And he has some sym- 
pathy with James’s suggestion that a certain amount of indeterminism in 
the world is possible, and that the conception of causality is merely a 
working hypothesis with which scientists fall so much in love that they 
are blind to the facts which will not fit, e.g., some of those studied in the 
new science of sociology. James reasonably objects to the attempts of 
some sociologists to deny the influence of great men while ascribing their 
greatness simply to their surroundings—pointing out that even if the en- 
vironment does have an important influence on great men, this does not 
mean that they cannot have a reciprocal influence upon it (LIV, p. 273). 
But eight years later, when Vailati was still more in sympathy with prag- 
matism, he nevertheless prefers the moderate position of the “positivist” 
Limentani not only to that of Croce who says that mo social facts can be 
foreseen, but to that of the pragmatist Papini who finds no meaning in 
any mental activity except that of foreseeing “future” facts (CLXXX, p. 
794). 

For while the influence of merely human desires, it seems to Vailati, 
may sometimes actually affect the objects of belief, as the desire of the 
optimist to find things in accord with his belief may actually help him to 
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see them in a good light and so justify his optimism, or the believer in 
free will may be more self-controlled than the non-believer—in fact, the 
effect of belief upon its object is obvious in the whole realm of value 
judgments, including moral judgments—nevertheless, the effect which 
James indicates does not apply, Vailati thinks, in the realm of religious 
judgments properly so-called. It is not of any value to assert that it is 
necessary to hold some religious belief in order to judge of its truth, for, 
Vailati points out, the same may be urged by its opponent, as, for exam- 
ple, by Hume in his “Essay on Miracles.” In spite of these points of disa- 
greement with James, Vailati urged that an Italian translation of his work 
should be made (LVII, p. 282-86). 

The next batch of reviews on James’s work appears five years later, 
and Vailati is still not fully converted to pragmatism, although he con- 
tinues to be on the whole appreciative. He compares James’s essay on the 
relations between knowing and doing, idea and will, science and life which 
lay bare the disagreements of pragmatism and the “classical” philosophy 
(cf. H. Bradley) to the dispute between nominalism and realism—and, 
like James, is on the side of the nominalists (CX XVIII, p. 577). But he 
says that James puts the worst possible interpretation upon the classical 
and traditional view, which is not really incompatible with the theory of 
James (and Mach) that concepts “grasp” rather than “copy” reality. 
There is in fact little difference between the traditional and the pragmatic 
conception of truth. It is in this review published in March, 1905, that 
Vailati’s first reference to “pragmatism” as such is found, and he men- 
tions here that “the discussion on pragmatism and its varieties began in 
Italy with two forceful articles by Mario Calderoni in the war-like Flor- 
entine review Leonardo (November, 1904, to December, 1905.)” 

Vailati’s conversion is not complete enough to include humanism by 
April, 1905, for in another review on “The Essence of Humanism” 
(CXXXIV, p. 596), he suggests that humanism gets rid of many prob- 
lems—by being unable to solve any. A review of Peirce’s article, “What 
Pragmatism Is,” which appeared ‘the same month, shows much more 
sympathy with his standpoint. He seems to approve the view that there 
is a difference between saying that “a proposition has a meaning” and 
saying that “it has a meaning practically important for us (or for a giv- 
en group of persons).” Granting the wider interpretation, Vailati ap- 
proves of pragmatism. A proposition may have “practical import” with- 
out “practical importance” (CXLIII, pp. 639-40). 

By February, 1906, Vailati seems to have decided that pragmatism, 
especially in conjunction with mathematical logic, has to be taken seri- 
ously (CLIX, p. 689). Both, he says, tend to regard “the value, and the 
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very meaning, of every assertion as something intimately connected with 
the use that one can make, or wants to make, of it through the deduction 
and construction of determinate consequences or groups of consequences.” 
All postulates may now be treated as alike in themselves, but variously 
useful from time to time. A theory is not, for example, necessarily more 
true because of some quality of its own than is another theory, if both 
theories are compatible with the facts and one is useful at one time, the 
other at another. Pragmatism and mathematical logic are agreed on this, 
and also agreed that the vague and merely general is to be avoided, to- 
gether with superfluous variations of theories (cf. CLX XVIII, p. 789). 
Referring to Papini’s attack on monism Vailati says that monism mis- 
takes the end of generalization, and tends to obliterate all distinctions. 
Against this pragmatism is a healthy reaction (CLXXVIII, p. 789). 
Both pragmatism and mathematical logic, again, are interested in the 
history of scientific theories which helps understanding of the possibility 
and meaning of different definitions under given circumstances. Both 
combat the type of agnosticism which claims that man cannot penetrate 
the essence of things, just because certain definitions cannot be given. 
For example, F. Enriques, in “I problemi della scienza,” by his critical 
positivism, or pragmatism, attacks the “metaphysical” agnosticism of 
the usual positivism, showing that “impossible” problems are impossible 
only because they are not problems at all, but jumbled definitions—the 
squaring of the circle, the nature of “absolute” motion, etc. Real prob- 
lems, such as the problem of how to distinguish between illusion and 
reality, we actually decide—and we must notice the method, which is 
pragmatic (CLXVIII, p. 721; cf. also CLXXXV, p. 757, and CCX, p. 
g21). 

In April, 1906, we find an article of which the title might be trans- 
lated “Towards a Pragmatic Analysis of Philosophic Terminology” 
(CLXII, p. 701). Philosophic terms, Vailati says, change for various 
reasons, not always in order to express new ideas, so that often new terms 
have to be invented to express a distinction already well known to other 
writers. In judging of “new” philosophies, therefore, it is well to note 
the consequences of the applications of the terms pragmatically, in order 
to make sure that there is really question of something new. 

A review of contemporary Italian philosophic movements made by 
Vailati for La Revue du Mois, of February, 1907, includes an account of 
the idea of logicians that deduction is more than a method of proof of 
an abstract theory or doctrine—it is a means of discovering whether it 
means anything at all; and this idea, Vailati points out, is the very defini- 
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tion of pragmatism, at least according to Charles Peirce (CLXXV, p. 
753). In this sense, Vailati definitely approves of pragmatism. But that 
he still refuses to accept wholesale all that is said by William James, great 
pragmatist though he be, is seen from a remark in a review of a book by 
Prezzolini, to the effect that in James’s Will To Believe there is a confu- 
sion between the power of will over our thoughts (which is great) and 
over our beliefs (which is not so great) (CLXXVI, p. 774). 

Vailati’s references to pragmatism conclude with the two essays, one 
on “The Origins and the Fundamental Idea of Pragmatism,” the other on 
“Pragmatism and the Various Ways of Saying Nothing,” of which his 
editor’s note says that they were “composed in collaboration with Mario 
Calderoni.” “They were,” he adds, “to have constituted the first two 
chapters of a work under the title, J] Pragmatismo e le sue principali ap- 
plicazioni; a work which was interrupted by the death of G. Vailati” 
(CCX, p. 920). 

Vailati calls Charles S. Peirce the inventor of the word “pragmatism,” 
and quotes him as saying that it was first used in 1871 (William James in 
Pragmatism gives the date as 1878, and Peirce himself says that he used 
the word “in philosophical conversation, since perhaps the mid-seventies” 
[Monist, 1905]) in a series of discussions among the members of the 
Metaphysical Club at Cambridge, Massachusetts. To him it seemed a 
good name for the method followed (though not formulated) by Berkeley 
in his inquiries into the meaning of “substance,” “matter,” “reality,” etc., 
which he discovered to be merely determinate “possibilities of sensation.” 
Peirce recognized in this proceeding a more general method, which could 
be characterized thus: The only means of determining and clarifying 
the sense of an assertion consists in indicating what particular sort of 
experiences one thereby intends to affirm will be produced, or would be 
produced, in given certain circumstances. 

According to Peirce, this implies that the meaning of an assertion 
consists in its possible effects upon our actions. To call these effects 
“practical consequences” seems to Vailati to mean the same thing but to 
state it with a vagueness which is undesirable. It is, however, Vailati 
thinks, through misunderstanding due to this very vagueness that prag- 
matism has been popularized—it has been taken for a logical “utilitarian- 
ism,” for example; as a justification for the subject’s believing anything 
he wants to believe—while originally it meant more objectivity, a direc- 
tion to look always for the experiment, the solid fact, which is to give 
precision to an affirmation. Certainly pragmatism is not the view of Pro- 
tagoras with which it is often confused, but rather the view which (in the 
Theaetetus) Socrates defends against Protagoras. 
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In the case of the preserit immediate experience, very strictly taken, 
of any man, the man himself is the only judge of the way in which it 
should be characterized, as pleasant or painful, for example; but of fu- 
ture experiences, some people are better qualified to judge than others— 
those who are competent to foresee what is likely to happen. This truth 
about future experiences shows that the identification of “belief” with a 
positive “expectation” is indeed justifiable. Our feeling that even an im- 
mediate experience may be misinterpreted, as, for instance, when we say 
that a man is not really happy but merely imagines that he is, shows that 
a feeling, in order to be a feeling of a certain character, should last a cer- 
tain time; when this expectation that it should last is not to be realized, 
we say that our characterization is not true. Pikler’s work (The Psy- 
chology of the Belief in Objective Existence, 1890) , according to Vailati, 
supplements this notion by pointing out that various experiences are pos- 
sible in certain conditions through determinate voluntary actions (which 
actually it might not be in our power to carry out). Otherwise we assert, 
not the existence of things, but their connection by means of laws of cause 
and effect with things of which we can assert the existence. All events 
which occurred in the past, for example, are susceptible only to such 
indirect verification. 

If from two propositions no different consequences can be deduced, 
the pragmatist treats the propositions as equivalent. But here there 
seems to be a difficult case—the propositions concerning the existence of 
other “minds” than our own. The same symptoms would occur, whether 
other men were conscious or were mere “automata.” The existence of 
other minds is therefore a mere hypothesis, which is not the only one 
imaginable, else certain philosophical theories would never have been 
conceived—that of Descartes with reference to animals for example. Yet 
is the pragmatist to say that the assertion that there are no minds other 
than the mind of the man making the assertion, is no different from that 
which allows the existence of other minds? 

Vailati thinks that this objection can be met. The pragmatist, he 
points out, says only that two propositions from which different conse- 
quences cannot be deduced are not fit material for philosophic discussion 
—they: have the same meaning for philosophy, since there is no reason- 
able way of deciding between them. He therefore agrees with the prag- 
matists that a belief is a mode of expectation, a looking forward to 
action. To the final objection that this is bad psychology, that we are 
not aware of expectation whenever we believe, Vailati retorts that the 
expectation may be there nevertheless, and could be found if we looked 
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for it—quoting Pikler, he says “the “would-be” of presentation is the 
“is” of objective existence” in the inner as in the outer world. 

In the essay which was to have formed the second chapter of his 
book, we find an application of the pragmatic method in order that many 
“senseless” propositions which have contrived to play great part in phi- 
losophy may be shown up. There are many kinds of propositions which 
lack meaning, yet appear to have some. Phrases may lose meaning through 
becoming mere definitions, as when what-was before a matter of doubt 
becomes obvious—e.g., the “law of inertia,” to the effect that a body not 
disturbed by some force will move indefinitely with the same velocity 
in the same direction, had meaning when first asserted against those 
physicists who thought the motion would decrease of its own accord—but 
is now a simple tautology when a “force” has no sense other than that of 
being the cause of change in a body. The cause of “analytic” and “syn- 
thetic” judgments is similar. In the “synthetic” judgment the predicate 
really gives us news about the subject, but in that case we cannot be sure 
that anything exists corresponding to the existence which might seem to 
be implied by the proposition. In the “analytic” judgment, we are sup- 
posed merely to break up the subject into its parts and assert the neces- 
sary connection of the whole with its parts. The analytic proposition 
has, therefore, all the certainty of a definition, but it makes no assertion 
of existence. Too often the certainty of the analytic judgment is trans- 
ferred to the synthetic. So that, just because many one-time synthetic 
judgments become analytic, the importance of the distinction between 
them is really increased, their confusion leading to many philosophical 
puzzles, e.g., that about the principle of causality. If we define an effect 
as having a cause, then certainly every effect has a cause—but how are we 
to tell that every event is an effect? That will be at least as hard as to 
determine the cause of every event. But if cause and effect are not con- 
nected by their definition, it is no longer certain that this principle implies 
a necessary connection. 

The propositions of geometry involve similar reflections. So far as 
they are analytic, they are absolutely certain—if a certain proposition is 
accepted, certain others “follow” from it. But so far as they are synthetic, 
it is not certain that any “reality” corresponds to the subject from which 
we deduce the truth which would also be realized if the subject were 
realized. In the first sense the proposition is certainly true, but not true 
of anything; in the second, as referring to something, it may or may not 
be true. 

Certain propositions may also be said to be false by definition—their 
subject implies that the predicate forcibly attached to them is impossible. 
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It seems incredible that such mistakes should be made, but Vailati gives 
as examples the use of words which indicate relations as though they 
could be true irrespective of the terms to which relation is implied, as in 
the notion of the “absolute” motion of . and or “the general increase of 
the prices of all goods including money.” 

Sometimes, again, propositions once true by definition may have 
their meaning increased through the assumption of a new signification by 
the subject. Apparent, but not real, contradictions will then arise, as, 
for example, in elementary algebra, “the extension of the concept of sum 
to the case of negative numbers (which) not only permits, but forces us 
to reject the axiom that a sum is greater than its parts.” 

Another source of senseless problems is overgeneralization leading to 
the blurring of distinctions and the reopening of the distinction within the 
generalization itself, as when we say “All is illusion” (CCXI, p. 939; cf. 
CLXXVIII, p. 789) or interpret every kind of action as “egoistic.” It is 
only too easy to take generalizations for something more concrete—to 
forget that the phrase “concrete fact,” for example, is itself an abstrac- 
tion, including any fact that occurs. 

Another weakness is our tendency to think we explain facts by means 
of assertions which really contain once more the fact to be explained, as 
in the case of all those explanations which Comte called “metaphysical.” 

“Among the best remedies” for these dangerous tendencies of our 
thinking, says Vailati, “is that suggested by Locke and Leibniz, when 
they counsel us to translate every affirmation in which ‘abstract’ words 
figure, into an equivalent affirmation in which they are replaced by the 
corresponding concrete words; a rule of which pragmatism is in substance 
only the amplification and completion” (CCXI, p. 941). 

This study of the work of Vailati seems to show an increasingly fa- 
vorable interpretation and estimation of the writings of the pragmatists. 
And I think that what Vailati as a mathematician, physicist, and econo- 
mist of high standing was able to do with pragmatism in the days of its 
youth has more than historical interest in the light of the work of Ein- 
stein, which claims that terms such as “simultaneity” can have meaning 
only if they are descriptive of facts in our experience. “. . . . By the 
‘truth’ of a geometrical proposition in-this sense we understand its valid- 
ity for a construction with ruler and compasses 

® Relativity, translated by Lawson, p. 4. 

VALMAI Burwoop EvANs 


GarTH, SEAVIEW PLACE 
ABERYSTWYTH, WALES 





BOOK REVIEWS 


THE QUEST FOR CERTAINTY. By John Dewey. New York: Minton, 

Balch & Co. Pp. 318. Price, $4.00. 

To the casual eye, Mr. Dewey’s Gifford Lectures present the appear- 
ance simply of a restatement and development, the “maturest expression” 
perhaps of the “instrumental logic” and its attendant philosophic point of 
view. That is the capacity in which they are being advertised and, accord- 
ing to report, rather widely sold to the general public, and it is quite suf- 
ficiently important. But to the careful student of Mr. Dewey’s work the 
volume has an importance considerably in excess of its value as a restate- 
ment, however mature. Far from being a mere reiteration of his earlier 
convictions, The Quest for Certainty is Mr. Dewey’s first resolute frontal 
attack upon an issue that is so important, not only for his system but for 
the whole of contemporary thought, that it is doubtful if Mr. Dewey has 
done anything of equal importance, at least since he set forth the basic 
principle of instrumentalism. 

To focus a whole philosophy upon one idea is, of course, a rather 
hazardous proceeding, and in no case is it more so than in that of the 
“Gnstrumental logic,” which differs so widely from the elder philosophic 
traditions of European thought that some responsible thinkers have ex- 
pressed a doubt whether it is philosophy at all. Nevertheless, lest I be 
suspected of having imposed this issue upon Mr. Dewey’s book, I should 
like to attempt first to orientate it in the larger strategy of “instrumental- 
ism.” 

As the phrase, “instrumental logic,” itself suggests, this philosophy 
has been from the first explicitly evolutionary. I do not mean to raise 
the question what the specific intellectual influences were which converged 
upon Mr. Dewey’s mind and motivated his initial statement of the “‘in- 
strumental” principle. But that principle itself is overtly Darwinian, and 
represents the first serious attempt to commence the analysis of human 
thought with the assumption that man is an animal species struggling for 
survival on the surface of a minor planet; and therein lies the astonishing 
contrast it presents to the older traditions which, under the pretense of 
taking the problem of knowledge iiberhaupt and assuming nothing, have 
actually assumed God, freedom, immortality, and all the rest of the im- 
memorial Christian and pre-Christian heritage of the race. 

Beginning, thus, with a scientific rather than a theological assump- 
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tion, Mr. Dewey has no difficulty in going straight on to the demonstra- 
tion that all human thought—all concepts, categories, logics, and phi- 
losophies—are part of the protective equipment of the race in its struggle 
for survival. Ideas are instruments in the larger activity of living, and 
their validity, far from being absolute or cosmic, is relative to the activity 
of which they are a part. Such, I take it, was the initial burden of the “‘in- 
strumental logic”: a piece of brilliant intellectual analysis in which even 
metaphysics was orientated in relation to the human struggle for existence 
with respect to which it is, as Mr. Dewey’s early phrase suggests, “instru- 
mental.” 

But it is impossible to pause at this point, and Mr. Dewey did not 
hesitate. Like the general theory of evolution, the “instrumental logic” 
offers us some rather compelling implications. If man is struggling for 
survival (or the white race, or the German nation), and if in contrast to 
the lower animals (or the colored races) his chief weapon is intelligence, 
then the question at once arises whether he cannot by taking thought and 
becoming for the first time a self-conscious evolutionist add several cubits 
to his stature, or at least attain his appointed growth with less strain and 
waste than is involved in “nature’s” methods. This problem manifests 
itself in a thousand forms throughout all the various specific applications 
of the evolutionary hypothesis. In the analysis of thought it takes this 
form: Can mankind not only use concepts and logics instrumentally but 
do so consciously, treating ideas tentatively, as instruments in the larger 
struggle for life? 

Here, again, I shall not attempt to trace the degrees by which the 
corollary problem grew upon Mr. Dewey’s mind nor to isolate the ex- 
periences which contributed to its emergence, though it is impossible to 
ignore the importance in this connection of his educational experience. As 
the director of a school of education Mr. Dewey was wrestling with the 
stubborn ignorance of infancy at the same time that he was attempting 
the “reconstruction of philosophy’’; and it is perfectly clear that as early 
as he was analyzing thought in instrumental terms he was organizing the 
learning process in the same terms. The whole modern educational move- 
ment toward relating what the child learns to the perceived demands of 
his own experience, so that from the first he sees that he is acquiring the 
“instruments” of living, is largely traceable to the influence of Mr. Dewey 
and of men chiefly trained by him. But this is only a minor, technical 
problem, inasmuch as both the skills to be acquired and the life he is to 
lead are dictated to the child and to his educator by the community in 
which they live. The problem still remains whether for the community 
as a whole all intellectual skills, all concepts and ideologies can be received 

















BOOK REVIEWS 427 


and used as tools and not as ends in themselves, unchallengeable and im- 
mutable. This problem was present to Mr. Dewey’s mind from the begin- 
ning. It grew on him with the passage of time, and is, I believe, reflected 
in his transition from the expression “instrumental logic” to “experimental 
logic,” “experimental thinking,” and so on—a locution which has largely 
supplanted its earlier counterpart in Mr. Dewey’s writing and is significant 
of his growing conviction, not only that thought is in fact instrumental, 
but that it is always an experiment in nature’s laboratory and may con- 
ceivably at any time be for us an intentionally controlled experiment 
along the lines of the techniques of science. 

This conviction, I believe, is the dominating idea behind Mr. Dewey’s 
latest essay, The Quest for Certainty. I do not mean that he has under- 
taken to demonstrate that mankind can by taking thought live altogether 
experimentally. Doubtless such a thesis is not susceptible to demonstra- 
tion one way or the other. But whereas this issue, as a question, has lurked 
persistently in Mr. Dewey’s mind for many years, he has here for the first 
time attempted to face it directly and discuss it extensively as after all the 
major issue of the “experimental logic.” 

To this end he has begun by identifying two contrasting philosophic 
outlooks with two human activities so basically contrasting that their 
dichotomy extends backward through geologic time to the dawn of civili- 
zation. These are, roughly, myth, legend, magic, and religion, on one 
hand, and, on the other, technology. The whole gamut of traditional phi- 
losophies, from Plato’s “ideas” to the “essences” of that “realism” which 
is just now enjoying so much pulpit popularity, is identified with myth 
and magic. It is all a quest for certainty, that is to say, for the fictitious 
assurance and compensatory solace of an ideology. This is a bold stroke. 
It amounts to saying that metaphysics is a refined form of superstition. 
Nor is this mere rhetoric. As Mr. Dewey states it, the identity is complete. 
Not only does metaphysics proceed from the same motive as superstition, 
the craving for an escape from the uncertainties of reality into the secur- 
ity of the imaginary, and produce the same effect as superstition, the as- 
surance of an ideology which supplants the actual world: it even achieves 
this effect by precisely the same method, to wit, by isolating some portion 
of the actual world and then by some form of apotheosis raising it to an 
ultimate or absolute from which ineffable satisfaction—the peace which 
passeth all understanding—may be derived. 

In contrast to all this, the technological or experimental method is 
that of modifying the conditions of life by facing actuality and dealing 
with it in such a way that thought, instead of being cut off from actuality 
in order to provide a refuge for the imagination, is retained in close func- 
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tional union with practical activity and is therefore mundane and intel- 
ligible as thought and definitely instrumental as activity. Science of 
course provides the most vividly contrasting case of the experimental 
method. Not only has it exceeded every other exercise of human ingenuity 
in its competence to modify the actual conditions of life: in its ideology 
we find a scheme of categories that is largely if not wholly instrumental in 
Mr. Dewey’s original sense and experimental in the later connotation. 
Not quite exclusively, of course. Neither in primitive nor in sophisticated 
thought are the ideologies of superstition and technology quite distinct. 
For example, as Mr. Dewey suggests, the Greek metaphysicians took over 
the geometry of Euclid, which certainly began as a technique for dealing 
with actuality, and by apotheosis made it the vehicle of a religio-aesthetic 
ideology ; and in modern times the precise contrary has occurred in science. 
Thus after citing Professor Eddington’s commendably positive assertion 
that all scientific concepts run back in the end to technique of measure- 
ment, Mr. Dewey goes on to show how the characteristic craving for 
metaphysical certainty moves even such a scientist as Eddington to infect 
his scientific concepts with a significance that was never derived from any 
measurement but on the contrary exhibits all the symptoms of the prevail- 
ing superstitions anent “reality.” 

Such being the case—and dealing with one philosophic concept after 
another, Mr. Dewey makes out a very strong case indeed—the wonder 
is that we should hesitate. Experimental methods produce the actual 
miracles. Superstitions, ancient and modern, produce compensatory 
dreams. Is there any real choice between the two? One would think not. 
The dreams may of course be extremely persistent. The task of awakening 
the whole of mankind from their compensatory superstitions may be im- 
possibly great. But of its desirability, judged on the basis of Mr. Dewey’s 
analysis, there should be no question. Why, then, is Mr. Dewey so very 
tentative in his pronouncements on the subject? His whole argument is 
an unsparing attack upon superstition in every guise and a triumphant 
demonstration of the sole competence of experimental methods. Why does 
he hesitate? 

Why does he say on page 8, “. . . . It is perhaps a safe speculation 
that if contemporary man were completely deprived of all the old beliefs 
about knowledge and actions, he would assume with a fair degree of con- 
fidence, that it lies within his power to achieve a reasonable degree of 
security in life’? Does Mr. Dewey so assume? The suggestion, he says, 
“is speculative. Acceptance of it is not needed by the argument.” And on 
page 298 he says, “I do not know when knowledge will become naturalized 
in the life of society Meantime the experimental method stands 
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as a prophecy of the possibility of the accomplishment of this Copernican 
Revolution.” Possibility? Why not certainty? As it stands, it seems to 
me that Mr. Dewey’s analysis makes man out twice a fool: he is a fool 
ever to have gone mooning after an imaginary certainty when he could 
have at least his actual security by chipping more and better flints; and 
he is a fool not to put an abrupt stop to his folly whenever, as in the 
present instance, it is pointed out to him. There is no use excusing the 
creature on the ground that his life is hard, as Mr. Dewey excuses primi- 
tive man. This is not a relative matter. The question is not whether the 
life of primitive man was nasty, vain, brutish, and short, nor whether our 
means of control are satisfactory. The question is whether, for primitive 
man, dreams were irrelevant, incompetent, and impertinent as compared 
with flints. If they were not, by what standard do we judge our tech- 
nological control to be “satisfactory”? Why are we not just as excusable 
for preferring dreams? 

No, this line of argument will not do. Either man is the greatest ass 
in evolutionary history, or he has had some very much more potent reason 
for questing after certainty than any set forth in the analysis. It is my 
belief that he has had such a reason, namely, social institutions. Mr. 
Dewey recognizes it when he speaks, on page 309, of “the strength of 
those (ideological) traditions in which are enshrined the emotions and 
imaginations of so many human beings, as well as the force of the estab- 
lished institutions by which these traditions are carried.” (My italics.) 
But they are also the institutions which superstitions seek to establish. 
What is the relation between a system of established institutions and the 
impulse to quest for certainty and the satisfaction of its ideological at- 
tainment? This question, I believe, contains the key to the enigma. Sum- 
ner spoke of folkways as coming “first” and of philosophies as arising to 
justify and rationalize them; but it is doubtful if he meant to emphasize 
the chronological sequence. Certainly it is doubtful if any such sequence 
occurs between institutions which have fully arrived and the ideologies 
by which men at the same time justify them and sublimate their more 
disagreeable aspects. But of the close relation between institution and 
ideology there can be no doubt. Certainly Mr. Dewey never questions it. 
Whenever he has occasion to refer to the place of social institutions he 
speaks of them, as in the passage I have just quoted, as connected by ties 
of the closest intimacy. 

Why, then, does he not include the institutional system as an integral 
part of his discourse? It is not only the precariousness and nastiness of life 
under the conditions imposed by nature from which men seek escape into 
the immutable: it is quite as much if not wholly the brutish cruelty and 
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injustice of the scheme of institutions by which they are enmeshed. And, 
on the other hand, it is not merely a serener counterpart to nature which 
men attempt to capture and stabilize by projecting heavenly dreams upon 
imagination’s screen, but the kingdom of God: an institutional setup 
which could otherwise hardly bear the strain. We have here the reason 
why certain superior imaginations invent the myths and the reason why 
most inferior imaginations fall in with them. But it is not merely a prob- 
lem in motivation. As a philosopher Mr. Dewey is primarily concerned 
to unravel our tangled intellectual concepts. Assuming the quest, why 
should it take the form of an apotheosis of the human mind? Why should 
“knowing” have been elevated to a place ineffably superior to “doing’’? 
Traditional philosophies have sought to establish this superiority by the 
analysis of mind and knowing in categories that have, certainly, been 
amply ineffable, and Mr. Dewey has had no difficulty in showing in each 
instance by a cold scrutiny of the traditional argument that the ineffability 
of knowing is quite imaginary. But why should men have sought to make 
it so? The only answer to such a question that can be deduced from the 
analysis of philosophies is that men have done so. To do so has become 
traditional: one philosopher takes over the “intelligible world” from 
another and perpetuates it. 

But if we admit social institutions to the analysis, another answer 
immediately presents itself. Social institutions create an artificial world 
of make-believe. Under their rule many things are so just “because”— 
among them some of the most important “facts” of life. The logic of 
social institutions is a wholly supposititious logic, and under their rule 
knowing takes on a very special meaning. It is entirely irrelevant to that 
kind of actuality in which technicians labor and being supposititious in 
the first place, it presents to the ingenious imagination of questers after 
certainty, not only the suppositions which are to be established in myth, 
legend, and philosophy, but even the very stuff of “let’s suppose” out of 
which superstitions can be fabricated. The apotheosis of “knowing” is 
traditional in philosophy, certainly, and quite unjustified by any analysis 
of the actual techniques of the human mind. Its source lies in the realm 
of supposition which is also the realm of social institutions; so that in 
arguing for the inclusion of social institutions in the analysis I am not 
arguing for the abandoning of philosophical discourse in favor of an 
“economic interpretation of history.” My point is that the philosophical 
analysis itself—Mr. Dewey’s analysis in The Quest for Certainty ac- 
cepted just as it stands—requires for its completion an overt recognition 
of the part played in human thought by the system of social institutions. 
Mr. Dewey’s opening distinction, upon which the entire book turns, is, I 
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believe, the distinction between the institutional habit of life-and-thought 
and the technical habit of life-and-thought. That cleavage itself is ulti- 
mately not intelligible except in institutional terms. 

The problem toward which Mr. Dewey’s philosophic interpretation 
of the implications of science has for many years been leading us, and 
which The Quest for Certainty makes more explicit than it has ever been 
before, is without question the most important and the most difficult one 
that confronts mankind. It amounts to this: Are we going on forever 
chipping flints with the right hand and making graven images with the 
left and letting not the left hand know what the right hand doeth? That, 
as it is the object of Mr. Dewey’s analysis of our most pretentious con- 
temporary golden calves to show, is precisely what we have always done 
and are doing still, not merely in the slums and mews and backwaters of 
civilization but in the Cavendish Laboratory and in Emerson Hall. Fur- 
thermore, the difficulty of our situation is not due merely to our timid 
cringing from lightning and tempest nor to the well-cultivated exotic lush- 
ness of imaginations: it is due to the scheme of make-believe by which civ- 
ilization is strung together into a net of artificial human relations; and the 
question is whether it can conceivably be different. Can we live with in- 
stitutions but without illusions? Can we live without institutions? No 
one knows. 

As Mr. Dewey says, the suggestion is speculative. Nevertheless, it is 
our fate to speculate. We have always done so. In spite of the ruthlessness 
of his exposure of the humbuggery of traditional philosophy, I think Mr. 
Dewey would agree that it has always been the object of philosophy—of 
intellectual speculation as against the barefaced myth-making of priestly 
devotees—to avoid humbug, to seek intellectual clarity, to understand 
rather than believe. However apparent the rarefied superstition of Plato’s 
intellectual apotheosizing may be to us, still it was a tremendous advance 
over the theogony of Hesiod; and even Kant, for whom Mr. Dewey sel- 
dom has a good word, with all his sentimentality and formalism, was im- 
measurably in advance of Luther and Swedenborg. The business of 
philosophy now is what it has always been; and it is impossible that the 
human mind should pause or turn back from its task at the moment 
when we seem to be about to realize a Copernican revolution. 

Clearly there has never been a time when the work of the philosopher 
has been more important. In this Deweyan revolution the whole gamut 
of categories by means of which our most commonplace and indispensable 
activities are carried on is coming in for reanalysis, and the minds which 
must do the work are those which are gifted and trained for speculation. 
This does not mean simply the training of the laboratory—partly, as Mr. 
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Dewey points out in the culmination of his argument, because laboratory 
training is a training in techniques rather than in the scrutiny of cate- 
gories. But in large part, also, the object of the scrutiny is to distinguish 
and lay bare what is technical and instrumental and what is traditional 
and supposititious in any given category; and although, or perhaps be- 
cause, their training is technological, scientists are liable to be slightly 
imperceptive of the supposititious elements which they themselves may 
have introduced into the categories of their technologies. Professor Ed- 
dington is a case in point. As Mr. Dewey says, the speculative mind must 
act as a liaison officer between science and the humanities—not in order 
merely to introduce scientific rigor into the discussion of human relations, 
nor to inform science with humanity, but in order to scrutinize the peculiar 
categories of each discussion so as to reveal in each its peculiar virtues and 
defects. 

That this task should be assumed by students of philosophy will of 
course seem highly presumptuous to everybody else; and of course it 
would be if we meant by students of philosophy those who have passed 
examinations on Aristotle and Aquinas, and confidently expected them to 
succeed where everyone else must fail. Nevertheless, part of the resent- 
ment is due not so much to the presumptions of the critic as to the univer- 
sal resistance to criticism whether successful or not and whether justified 
or not. When Mr. Dewey assigns this delicate and ill-important task to 
the philosophers, I do not think he means that any doctor of philosophy is 
competent to do the job. I doubt if he is thinking of competence at all. 
Weare all of us only too obviously incompetent to criticize our intellectual 
processes effectively. What he means is that whoever undertakes the job 
will be a philosopher, since he will be a critic of intellectual procedures. 
If he has done nothing but cram the “history of philosophy,” he will 
doubtless make a poor critic; and yet even that discipline, sterile as it 
often is, nevertheless purports to train its men in the examination of 
fundamental intellectual concepts, and some of the most acute critics of 
modern times, among them Mr. Dewey, have emerged from it to better 
things with minds trained to ruthless incisiveness into the sublayers of 
meaning within conceptions everybody takes for granted. 

Certainly part of the objection to the “pretentions” of the philosopher 
is due to the fact that he does his work only too objectionably well. He 
tells us—Mr. Dewey does—that our most imposing intellectual structures 
are raised upon a foundation of superstition. But that is his business. As 
F. H. Bradley said, in a world where all is rotten it is the business of the 
philosopher to cry stinking fish. After all, the stench is ours, not his; and 
as between the man who pretends it is not there and the man who frankly 
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holds his nose, which is the greater idealist? The answer is debatable. It 
may be that institutions and not intellect are the sine qua non of civiliza- 
tion. But in that case let us be clear about it. Let us rejoice that experi- 
mental logic produces more and better flints but be perfectly resolute in 
our determination never to conduct human living in the light of actuality. 
But if, on the other hand, we do expect the intellectual technique of ex- 
perimental science to reform our minds and lives, we must prepare for an 
exposure of humbug such as will make the astronomical exposures of 
Copernicus pale into complete insignificance. 
C. E. Ayres 


Honpate, New Mexico 


Process AND REALITy. By A. N. Whitehead. New York: Macmillan 

Co., 1929. Pp. xii+ 547. Price, $4.50. 

This book is Professor Whitehead’s systematic and exhaustive answer 
to the metaphysical problems raised in suggestive but somewhat frag- 
mentary and cryptic fashion in his earlier works. As such it is designedly 
an excursion into speculative philosophy in the grand and traditional 
manner, and its purpose is to “frame a coherent, logical, necessary system 
of general ideas in terms of which every element of our experience can 
be interpreted” (p. 4). The development of the analysis is determined 
in part by the major consequences of Professor Whitehead’s earlier crit- 
ique of abstract thinking and of the more abstract physical sciences in 
particular, in part by the rather lofty pretentions of speculative philos- 
ophy, and by a preoccupation with the specific suggestions and short- 
comings of Locke, Hume, and Kant. The former tendency dictates an 
emphasis on “concrete occasions” as distinct from eternal objects, upon 
the principle of relativity, and upon the “creative advance into nov- 
elty” which is the manifest nature of all existent reality. The latter de- 
mands that this concrete and “becoming” reality shall be characterized 
in terms of its own intrinsic being and that this characterization shall 
include in its application all that is. Moreover, with the epistemological 
problems of the seventeenth and eighteenth centuries most painfully in 
mind, it becomes imperative for the author to explain how this all-em- 
bracing reality gets inside experience and in fact is experience, whether 
for rock, molecule, or man. The connecting link between the two major 
tendencies is “the subjectivist principle” in terms of which “eternal ob- 
jects” become relevant conceptual patterns in the divine experience, 
events become centers of feeling, or groups of such centers, where the 
entire.actual world is felt in part as it feels itself, and in which process has 
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become the realization in time of an ideal relevance foreknown (though 
unconsciously) by God and conceptually grasped (again as a rule uncon- 
sciously) into the sentient experience of an “organism’”’ (which may be 
inorganic in the more usual sense) as the final cause of its forward move- 
ment. It was perhaps inevitable that the transition from scientific criti- 
cism to such extensive speculation should have introduced into the world . 
factors not ordinarily discoverable therein. Thus the ubiquity of feeling— 
“Apart from the experiences of subjects there is nothing, nothing, nothing, 
bare nothing” (p. 254)—and the ultimate triumph of order and harmony 
in the consequent experience of God—“In it the complete adjustment of 
the immediacy of joy and suffering reaches the final end of creation” 
(p. 530)—introduce dimensions of reality not otherwise accessible to 
human experience. But that, after all, is the function of speculative phi- 
losophy. It is equally true that the “physical feeling” of the physical 
feelings of ostensibly inanimate objects in Sirius is hardly distinct enough 
in ordinary experience to afford reliable knowledge even of its presence. 
But clearness in consciousness is no evidence of genetic primacy (pp. 
263-64), and in these matters we are approaching the genetic and onto- 
logical fundamentals. 

The elaboration of this metaphysical scheme is almost incredibly 
ingenious and detailed. Part I outlines the major categories of the specu- 
lative scheme and is, as the author observes, largely unintelligible apart 
from its application in later sections. Part II is largely concerned with 
such application. It is unfortunate but perhaps inevitable that such ap- 
plication does not appeal to ordinary reflective experience—which is 
corrupted by the habits of language and the subject-predicate logic—but 
rather to somewhat vague aesthetic experiences, to a very general and 
somewhat pictorial reading of such scientific terms as “vibration,” “vec- 
tor,” “organism,” and the like, and most of all to the problems of Locke 
and Hume. That the author is extremely skilful in his combination of 
these speculative data will be apparent even to the uninitiated. But the 
result is still rather remote from the more first-hand and insistent features 
of occurrent reality. Part III elaborates the theory of feeling with an 
intricacy and exactitude of imagination that rivals Swift’s description of 
the Lilliputians. It suggested to the reviewer a similar detachment from 
reality. Part IV restates the theory of extension in terms of the general 
account of feeling, but adds little except formal consistency to the gen- 
eral scheme. Part V is brief and very baffling. It defines the relation of 
God to the temporal world and purports to reveal a dimension of reality 
in which “perpetual perishing” is no more and in which the obstructive 
limitations of existence are purified in an ideal harmony. How this is 
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managed without a denial of the specifically temporal and limited char- 
acter of actual occasions is not made clear, and the author, as on some 
previous occasions, seems oracular and prophetic rather than enlightening. 

That Professor Whitehead has accomplished a tremendously difficult 
piece of work, which perhaps no other contemporary thinker could have 
carried through with equal skill, is undeniable. Whether such a piece of 
work can even in principle furnish relevant information as to the occurrent 
world of events and whether the very great powers of Professor White- 
head might not on the whole have been employed to better advantage in 
a more limited and analytic inquiry is a further question. The conviction 
of the reviewer on the subject will, perhaps, be obvious. 

ARTHUR E. MurPHY 
University oF CHICAGO 


MARRIAGE AND Morais. By Bertrand Russell. London: Allen & Unwin, 
1929. 8vo. Pp. 254. Price, 7s.6d. 

Mr. Bertrand Russell is so brilliant and persuasive a writer that the 
many excellent points made in his new book on Marriage and Morals may 
be acknowledged without repeating them. He urges primarily the need 
for more freedom with regard to the relation between husband and wife; 


and he shows that modern marriage cannot be morally justified, as St. 
Paul seems to have justified the marriage he knew, as an alternative to 
fornication. Nor can marriage be supposed to exist for the sake of pro- 
ducing children. Clearly intimacy and the development of personalities 
through that intimacy are the moral grounds for marriage. But Mr. 
Russell makes some very mistaken judgments on the position of parents 
and, in particular, of fathers. He says that the function of the father is 
disappearing and that it ought to be taken over by “the State.” It is sur- 
prising to find Mr. Russell thus subject to mythological thinking. What he 
means by “the State” is nowhere explained; but presumably he means 
that officials will be appointed to look after children. These officials may 
be themselves fathers—which Mr. Russell may regard as irrelevant, since 
he shows very well that there is no “paternal instinct” corresponding to 
the maternal, or they will be men who are not fathers, or they will be 
women. The point is that “the State,” looking after children, is a certain 
very dubiously competent group of officials; and it is by no means clear 
that there are persons in existence who are more competent for the func- 
tions desirable than are existing fathers. But the mythology of Mr. Rus- 
sell is still more primitive than this “State” would imply; for the existing 
states of the world do not meet with his approval. Only an “international 
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State” can be really a good father! Perhaps this is intended as a joke. 
One has heard of an international gendarmerie; but short of the “heavenly 
Father,” what “moral god” is this on whom Mr. Russell loads the re- 
sponsibility for getting us out of the difficulties due to children? Who 
are the actual people who are to look after my children and his in his ideal 
world? Is it Dr. Nansen or Mr. Briand or Sir Eric Drummond? Mr. Rus- 
sell appears to underrate the likeness which exists between a father and 
his child, which might have made even savages suspect a connection, al- 
though Mr. Russell seems to think it morally important that some sav- 
ages never discovered paternity. And on this issue Mr. Russell blindly 
follows Malinowski, without reference to such criticism as T. W. Gregory 
has made with regard to the supposed ignorance of savages. 

Another and perhaps more interesting error in Mr. Russell’s analysis 
of facts is in the implications of his language. He is all for “the new 
morality,” but he says that this will allow for “lapses,” when the man or 
the woman has a sexual impulse, which most civilized people can control. 
He is still at the stage of believing that the new morality consists in doing 
what the old morality forbade; and he still believes in “lapses.” Now, no 
act is morally excusable as a “lapse’’; and if there is a moral ground for 
doing an act, it is not a “lapse.” 

Again, it is regrettable in a book which is supposed to advocate a 
new morality to find the phrase “woman’s virtue” used as though virtue 
meant only sexual continence. It is true that old phrases can sometimes 
be given new meanings; but Mr. Russell’s intentions in social theory are 
not supported by a sufficiently critical review of the evidence available, 
and it is to be feared that his use of old phrases is an indication that he has 
not thought out his problems but has been content to deny the traditional 
solutions of those problems. Undoubtedly his book will be influential 
and it deserves to be so because it disturbs the complacency of the tradi- 
tional ethical textbooks; but Mr. Russell’s contribution to the moral 
problems of marriage can hardly be called constructive. His positive 
suggestion with regard to paternity is fantastic, especially as in the ad- 
vance of civilized life probably the father has more and not less to do 
with the intellectual and emotional development of the child; and his con- 
ception of sexual freedom is merely an escape from traditional prohibi- 
tions without any conception of a worthy purpose which alone could 
justify such an escape. , 

C. DELISLE BurNS 

Lonpon, ENGLAND 
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Democracy: Its DEFECTS AND ADVANTAGES. By C. Delisle Burns. New 

York: Macmillan Co., 1929. Pp. 217. 

It is sufficiently rare to be able to depend upon both the honesty and 
the insight of a publisher’s statement about a book that, when found, it 
deserves memorialization in an ethical organ. Let this first paragraph, 
then, compliment the publisher of this book while revealing the author 
of it. 

This book acknowledges the defects in communities now classed as demo- 
cratic and allows that some, but not all, of those defects are due to deficiencies 
in the democratic ideal. These defects of democracy in practice—the gullibility 
of the common man and the incompetence of the representatives he chooses— 
have been used as excuses for intellectual snobbery, Communism, and Fascism. 
But some advantages in health, wealth, and knowledge have followed from the 
operation of the democratic ideal. The fundamental question, therefore, is 
whether those countries in which the democratic ideal has been accepted are or 
are not on the right lines for further progress in civilization. This answer must 
depend upon our judgment of the abilities of the common man; and this book 
attempts to show that the common man possesses many hitherto unused abili- 
ties which can be brought into play only in a democratic society. [As the author 
later puts it: “It is quite useless to give everyone ‘a say,’ if no one has anything 
of value to say.’’] 

The method of showing this crucial fact is not empirical in the pre- 
vailing laboratory or statistical sense of that term. The author has not 
conducted, nor does he report, any controlled experiment upon the com- 
mon man to prove him gifted beyond his present performance. Rather, 
his initial strategy is a newer use of an older device, the device of defini- 
tion and assumption. The common man becomes, by definition, “that 
part in each man, woman, or child which is blood and bone, which eats 
and sleeps and moves, occasionally works and plays, and is compelled, 
after some years of decreasing physical energy, to die.” That this repre- 
sents the higher strategy for democratic apologetics is clear; but that in 
the absence of indisputable data of another sort this is justifiable strategy 
follows from an argumentum ad hominem; the opponents of democracy 
have in every age defined themselves above the ranks of common men. 
Here they are hoist by their own petard into commonalty. This definition 
of Burns is better because it provides means of progressive correction and 
improvement, the free play of ideas, and open criticism. In favor of this 
procedure also are the observable facts that all men are born in similar 
manner, die in fashion the same, and between these two democratizing 
events display a similarity of structure and function that easily out- 
weighs any dissimilarity. And yet there are observable dissimilarities, 
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and these must be detected, developed, and rewarded if society is not to 
be actually poorer than it is potentially. How to conserve the abilities all 
have without thwarting the abilities that not all have—that’s the question. 
Start at scratch and proceed to differentiate as, if, when, and where dis- 
covered differences warrant: democracy is a society “in which we assume 
that all are equal in order that we may discover who are the best.” 

Now this assumption has been made in the extension of suffrage, and 
the result of making it has been the discovery of new abilities and the crea- 
tion of more goods. This assumption has been made in systems of uni- 
versal education, and a remarkable release of energy is the result. Not 
only have all men been developed by the assumption of initial equality, 
but uncommon abilities, when present, have not thereby been denied a 
career. Leadership still thrives in the most democratic groups we know. 
These results have justified the assumption. That is, the discovery of 
larger abilities of the common man has attended the assumption of them. 
But more cogent still is the fact that the assumption itself was forced by 
common men. The winning of suffrage and other democratic privileges 
has not come without a struggle. The desire for enlarged opportunities is 
itself promissory of hidden abilities: to be dissatisfied with a cage shows 
that the cage does not hold the whole of one. 

Democratic advance always rests upon prediction, for it claims abil- 
ities not yet demonstrated in action. But desire is of diagnostic signifi- 
cance; and definition is a hypothesis subject to verification in action. The 
release of energy even in industry itself that has followed political democ- 
racy indicates the application of the principle in industrial life: “as 
political democracy has not destroyed but has confirmed and developed 
government, so perhaps industrial democracy will confirm and develop in- 
dustry.”’ Indeed, unless the principle can be extended into industry and 
at last universalized in life, the career of representative government can 
never be assured. “Industrial democracy,” however, does not necessarily 
take the same forms as political democracy, that is to say, voting for rep- 
resentatives and legislative assemblies. The purpose in political organiza- 
tion is order and liberty; but the purpose in economic organization is the 
production of boots and bread. The transformation that has come over 
government in recent times under the influence of the democratic ideal 
has changed it from.a legislative and even an executive thing to an ad- 
ministrative organ: the history of democracy is in large measure the 
history of civil service. And modern industry itself, whether recognizing 
it or not, “is fundamentally social intercourse.” 

If the final test of democracy is the presence and the effectiveness of 
the democratic man, as is here argued, then this book illustrates what it 
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preaches. Replete with concrete governmental and industrial data (large- 
ly from Great Britain), it is singularly free from traces of intellectual 
snobbery. It is graced by an intimacy of insight and an intuitive apprecia- 
tion of persons and personal relations that is as reassuring as it is ex- 
traordinary. Its tone here and there might strike one as too positive were 
there not such conclusive evidence throughout that the author speaks of 
experiences with common men and of kinaesthetic rather than of mere 
literary appreciations of the values thus disclosed. Though teeming with 
quotable passages, this is one book on democracy singularly free from 
oratory and quite devoid of bunk. Indeed, the author holds in practice 
as well as in theory that “most exhortation is futile. It ends not.in doing 
good but in feeling good; and when a man feels good he is probably at 
his worst.” 
T. V. SMItH 


UNIVERSITY OF CHICAGO 


Maxinc Fascists. By Herbert W. Schneider and Shepard B. Clough. 
Chicago: University of Chicago Press, 1929. 8vo. Pp. 211. 


This book on civic education in Italy is a volume in an international 
citizenship series of which Professor C. E. Merriam is editor. Since to be a 
good citizen you must, under the ruling Italian system, be a good Fascist, 
the study is appropriately entitled Making Fascists. How are Fascists 
made, assuming that, for the present at least, they are not yet born? The 
collaborators resolved to attack their problem from two sides. In Part I 
they give us an analysis of important group attitudes in present-day Italy; 
in Part II they treat what they call “techniques of civic training.” It is 
gratifying and indeed amazing to find such a bountiful supply of authentic 
material on a thrilling contemporary movement crowded within the cov- 
ers of a relatively small book; for, let it be said at once, although the lim- 
ited civic object of the authors is never lost from view, they have found 
themselves obliged, while pursuing their goal, to explore the very heart 
and viscera of the Fascist system. 

In Part I, I should pick out as particularly important the description 
of the “corporate state” and the methods by which it controls the eco- 
nomic life of the nation. It is shown that the corporate state was born of 
experimentation, of trial and error, but that it has now by slow accre- 
tions become so omnipotent as to have enforced a socialization of produc- 
tion and consumption which a doctrinaire Marxist might envy. If we re- 
call that, when Mussolini took office in 1922, he announced with his usual 
vehemence an abandonment of socialist experimentation in favor of a re- 
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turn to private enterprise, we get an idea of what a fluid and flexible thing 
Fascism really is, in spite of the theatrical trick of impressing its own 
rabble, as well as the newspaper-reading rabbles all around the globe, by 
stalking about in medieval armor. That so nationalist a movement will 
attempt to quash the ancient provincial differences of Italy and then in- 
cite the unified nation against the neighbor-nations, conceived as competi- _ 
tors for wealth and power, goes without saying. The mechanism em- 
ployed for the imposition of this cock-of-the-walk attitude is handled in 
chapters ii and iii. But how can such a state, enamored of godhood and 
Hebraically jealous of all rival gods, live side by side with the ancient god- 
hood of the Roman Catholic church? The answer, given in chapter iv, 
concludes with the agreement between church and state signed at the 
Lateran in February, 1929. As this document cannot possibly be inter- 
preted other than as a retreat on the part of il duce from his political ab- 
solutism, we may list it as further evidence of his readiness to compro- 
mise, while continuing to thunder like an angry Jove. 

If Part I deals more particularly with the fiery nationalism fostered 
by Fascism, it is Part II which enumerates the institutions dedicated to 
the shaping of the Fascist mentality. The school, reformed ad hoc by the 
official Fascist philosopher, Giovanni Gentile, plays a large part in this 
Fascization process, while the army with its obligatory service is not far 
behind. Particularly outstanding, however, because the original and un- 
exampled creations of an energetic movement, are the two youth organi- 
zations, the Balilla and the Avanguardia, culminating in the Black Shirt 
militia, into which the Avanguardia annually empties its graduates. Un- 
der the latest regulations this militia is the single open door to member- 
ship in the dominant political institution, the Fascist party. Thus party 
and militia are one, a body of armed men, chiefly youths, perpetually mo- 
bilized. If we add the feast days, rituals, and symbols which Fascism has 
invented, we become aware that it aspires to take hold of the body and 
soul of Italian boys and girls in the nursery and to maintain its grip on 
them till they sink into the grave. For these and many other particulars 
of the agencies used to turn Italians into Fascists the reader will be duly 
grateful. But he will not fail to register a protest against the disjointed 
presentation. Each chapter constitutes a separate essay; and frequently 
one has the feeling that even within each chapter the material continues 
to retain its original character of casually collected notes. This is particu- 
larly regrettable in view of the fact that the authors throughout give the 
impression of possessing enough and more than enough of plastic talent 
to have given their raw material an agreeable literary form. To be sure, 
the last chapter offers a general survey of what has gone before and thus 
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provides a historico-philosophical frame of no mean order. But it comes 
too late and hardly mitigates the reader’s impression that he has been 
made to fight an uneven battle with relentless, regimented facts which, 
with a little more effort, might have been made to assume a human coun- 
tenance and bearing. 
FERDINAND SCHEVILL 
University or CHICAGO 


THE PutLosopHy or Art. By Curt John Ducasse. New York: Lincoln 

MacVeagh, Dial Press, 1929. 8vo. Pp. 314. Price, $3.50. 

Art is an activity aiming, not at the creation of beauty, but at objec- 
tive self-expression, though we associate beauty with art because ordina- 
rily we do not care for art unless it is beautiful. Beauty appears when aes- 
thetic contemplation is pleasant, and each person must be his own judge 
of that. Rules pretending to govern the experience of beauty are only rec- 
ords of things that have been present when that experience has been had, 
and predictions that the experience will recur with those things. Rules of 
beauty have no more authority than cooking recipes. In the enjoyment of 
beauty, as of food, the arbiter is individual taste, whether any number of 
people have or have not the same taste. Aesthetic contemplation of an 
object means surrendering to it, “listening” for the feeling tone of its ef- 
fect on us. If information about the object, its relation to other objects, 
its author, occupies the attention, it will interfere with the passive attitude 
that alone can engender aesthetic appreciation of it. 

Mr. Ducasse gives the reader heart to strike out for himself and like 
what he likes, no matter what it is. He even defends in this day the nat- 
ural interest in the dramatic aspect of painting, saying that to see only 
design, where design is only part of a picture, is to be blind in one eye. 
One will wonder then why he says that novel-readers and theatergoers 
must deliberately blind themselves in one eye before their interest can 
cease to be the play-interest and become aesthetic. He says: 

For most people, the only way to get to the aesthetic perception and appre- 
ciation of a drama would be first to exhaust the drama’s possibilities as a source 
of play-enjoyment, or as source of wisdom. But how many persons would wish 
to see it performed, or to read it, the two or more times at short intervals, needed 
by them to reach that point? They would meet the proposal with the declara- 
tion that, until enough time had elapsed to make them forget, their enjoyment 
of it would be gone. That another sort of enjoyment — however then come, 
most of them do not suspect. 

This seems to mean that interest in the story, interest in what is going to 
happen (which is what repetition would eliminate) , must be got rid of be- 
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fore we can attend to what is left. What is left, I submit, is analogous to 
the design left in a painting after the dramatic interest has been ab- . 
stracted. If dramatic or literary qualities are legitimate in painting, one 
would think that a fortiori they should be allowed to reside in the theater 
and the novel, even for those who enjoy them aesthetically. Is not Mr. 
Ducasse deserting here his assertion that “any entity whatever may be 
viewed as aesthetic object?” 

Mr. Ducasse’s sharp power of analysis enables him to criticize effec- 
tively various important theories of art, and his ability to coin technical 
terms from Greek words often simplifies and clarifies his argument. But 
his division of an idea into subheads, which in turn are subdivided, some- 
times becomes bewildering, especially when one is suspicious of the initial 
division, as when he neatly sets off against each other feeling, willing, and 
knowing. It is hard for one brought up on social psychology to accept his 
distinction between expression as a private affair and communication. It is 
difficult for one who has pondered Dewey’s ideas on aesthetics to agree to 
the statement that for Dewey life is all tool-making and not.at all tool-us- 
ing. Mr. Ducasse says (p. 86) that for Dewey immediate satisfactions are 
paradoxically said to be “their own excuses for being just because they are 
charged with an office,” but omits to quote the rest of that sentence in 
Experience and Nature (p. 366), “an office in quickening apprehension, 
enlarging the horizon of vision, refining discrimination, creating stand- 
ards of appreciation which are confirmed and deepened by further expe- 
riences.” For Dewey the use of all tools seems to be the securing and re- 
newing of aesthetic experience, the immediately satisfying experience of 
things that taste good, feel good, smell good, sound good, look good, and 
“think” good. Because Dewey insists upon the meaning of art, its inter- 
penetration of means and ends, and sense of tendencies brought to frui- 
tion, Mr. Ducasse asks where is the meaning of such things as rainbows 
and sunsets (p. 88), thus confusing art and beauty (forgetting his usual 
insistence upon their distinctness). It is irrelevant to bring up such things 
in criticism of Dewey’s philosophy of art. The meaning of art for 
Dewey, its significance, is that it does promote satisfactions that without 
it would be lacking. As for the things that are simply had, without re- 
course to art, no one has stressed more than Dewey their immediate 
meaningless (uncognitive) character. As for things that have been pro- 
duced by art, such as fabrics, Dewey would say that enjoyment of them 
may be as innocent of cognition as the contemplation of a flower. I should 
think that Dewey, like Ducasse, would distinguish between the beauty 
of an object and the means by which it was produced. Could he not in 
consistency say that art has meaning, because it is an adaptation of means 
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to ends, but that the object of art has no meaning, but its capacity, like a 
flower, to give the aesthetic pleasure to which we find it adapted? But 
Ducasse would not say that art is a means to beauty. For him art is only 
an expression of the artist’s private state, which others may or may not 
happen to find beautiful. For him the deliberate making of something 
beautiful is not art but skilled work, like that of the confectioner. The 
difference between Ducasse and Dewey is just here, that for Dewey art is 
skilled work, though it be ever so fine. 

There are many rich insights in Mr. Ducasse’s book, and much good 
humor. There is an excellent discussion of the tragic and the comic, and 
in the Appendix an entertaining exposé of the significant form of Clive 
Bell. 

VaNn METER AMES 


UNIVERSITY OF CINCINNATI 


GENERAL INTRODUCTION TO EtHics. By William Kelley Wright. New 
York: Macmillan Co., 1929. Pp. xv-+ 559. 
This book has been written to serve as a text for a comprehensive col- 
lege course in ethics. The author modestly disclaims originality as having 
little place in an elementary text on general ethics. The book is clearly 


written; in fact, something of an achievement in simplification and con- 
secutive exposition. The material is well-organized and the treatment is 
sane and judicious. The author is successful in maintaining a tone of high 
enthusiasm befitting his subject matter, while not losing contact with the 
concrete actualities of moral experience. As an introductory textbook in 
ethics it is a meritorious production. 

A glance at the Table of Contents shows us just how comprehensive 
the author would make his elementary course in ethics. The first two 
hundred pages contain a survey of social and moral evolution, and a re- 
view of the history of ethics. The next hundred and fifty pages contain a 
treatment of the psychology of ethics and of the principal ethical theories. 
A hundred and twenty-five pages are next devoted to applications of eth- 
ical principles to the political, economic, and social fields. Then we have a 
concluding chapter on metaphysics and religion in relation to the essential 
postulates of ethics. The first section upon the evolution of social and 
moral institutions is well done and will be highly useful to the student. 
But the next chapter on the history of ethics raises a doubt. Would not 
the author have accomplished more if he had not attempted so much? 
Take chapter vii on “Modern Moral Development,” for example: in 
twenty-five pages more than fifty modern moralists are mentioned and an 
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attempt made to indicate the standpoint and theory of each. Can such a 
chapter mean much more to the beginning student than a list of names 
and designations and a call to exercise verbal memory? 

In the chapters of Part II on psychology and ethics, the author seems 
to have done well, in spite of changing fashions in psychology, to follow 
Hobhouse and McDougall. McDougall’s Social Psychology has been — 
generally attacked by psychologists and pretentious postmortems have 
been held over it, but the vitality of the book has been demonstrated 
continuously by fresh and fruitful applications of the principles it enunci- 
ates. In Dr. Wright’s account primary impulses and sentiments are con- 
trolling factors in human conduct. The social good is conceived in terms 
of citizenship. Virtue is defined as a sentiment which effects rational con- 
trol of one or more primary impulses in response to the demands of the 
whole self (which brings the individual into harmonious and co-operative 
fellowship with society). This way of conceiving virtue while interesting 
and suggestive does not appear to me particularly helpful. It does not 
work out especially well in the author’s classification of the virtues, com- 
pelling him to find a cardinal virtue for every impulse which is brought 
under social control. Thus we have economy listed among the ten car- 
dinal virtues, while prudence is left out. Honor is distinguished from 
courage because the self-assertive impulse is to be distinguished from 
the fear instinct. 

Among ethical theories, intuitionism, Kantian formalism, utilita- 
rianism, and eudaemonism are selected for critical consideration. The 
author’s preference is for the last named, which he understands to identify 
the good with “welfare, the full and free development of all capacities and 
the attainment of all values.” In this theoretical portion one must admit 
that the author is successful in giving a correct impression of these ethical 
doctrines which will not perplex his student reader with fine-drawn logical 
distinctions of heavy philosophical argument. But one wonders whether 
in writing and using textbooks like this we are not making the path too 
smooth and easy for the student. Do we not encourage him to be content 
with a superficial acquaintance with a field which he mistakes for ade- 
quate knowledge? There are tough problems connected with ethical the- 
ory. Would not the student receive more profit from even an elementary 
course in ethics if instead of being given a hasty and bird’s-eye conspectus 
of so wide a field he were required to come to grapples with some of the 
underlying difficulties of ethical theory? One illustration may be permit- 
ted. As noticed in the foregoing, Dr. Wright interprets virtues in terms of 
sentiments. The cardinal virtues are adjustments of instinctive impulse 
which are required for the realization of the whole self and the attainment 
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of the social good. These virtues gain recognition, we must suppose, as 
the sentiments from which they spring develop in the course of social evo- 
lution wherein human intelligence gradually gains control over the condi- 
tions of associated life. Yet on other pages we have statements like these: 
“ ‘Good’ and ‘bad’ cannot be defined in terms of anything else. The sense 
of duty too is unique and unanalyzable. The intrinsic worth of the vir- 
tues is known intuitively” (p. 297). Here are two views of virtue and duty 
which, on their face at least, are inconsistent with one another; nor is any 
attempt made to deal adequately with the contradiction. Now whether 
or not this is apparent to the student, my question is whether it would not 
be in his interest to expose the inconsistency and then to dig a little deeper 
in search of some reconciling conception if such can be found. 

Perhaps the emphasis which he rightly places on development in all 
matters of human conduct and social relation leads the author to be un- 
duly complacent over harsh and oppressive practices of the past which 
seem to have been in the general line of progress, and unduly optimistic 
over the injustices and unhappiness produced by existing institutions 
which have had on the whole an honorable history and have discharged 
a socially useful function. “To kill one’s parents when they are old and 
feeble, or to leave them to starve,” we read, “is not exactly our idea of 
filial affection” but under conditions of nomadic life is “not only custom- 
ary, but kind and just” (p. 48). “Notwithstanding many abuses it is in 
the main the practice of the modern national state to govern subject-races 
for their good”’ (p. 44). “It begins to look as if there may not be so much 
difference between the relative strength of the acquisitive instinct in dif- 
ferent individuals as has been supposed; and that all if given the opportu- 
nity may be stimulated toward the accumulating of wealth. If this should 
prove to be true, a more even distribution of wealth can be expected to 
come about on an individualistic basis” (p. 208). And as a final illustra- 
tion, a statement whose hopefulness will strike a responsive chord in every 
middle-aged breast: “Men who have reached middle life ought to be, and 
usually are, better than when they were youths” (p. 269). 

é H. W. WricHT 


UNIVERSITY OF MANITOBA 


Stntsm: A STUDY OF THE EVOLUTION OF THE CHINESE WORLD-VIEW. 
By Dr. H. Glessner Creel. Chicago, Open Court Pub. Co., 1929. 
Pp. 127. Price, $2.00. 
Here is a welcome and stimulating volume for all students striving 
after some notion of Chinese thought as an organic whole. The author has 
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set himself the task of providing a working concept of Chinese thought to 
serve as a “correlation in order that perspectives may be preserved and 
enlarged,” in the more detailed studies, presumably, of both himself and 
others. 

The proposal is that we think of the Chinese world-view as “a pe- 
culiar socio-intellectual complex,” discernible in rough outline in ideas 
connected with the “tiny agricultural village” of the earliest times, devel- 
oped and rationalized later to classical expression in the systems of Con- 
fucius, Lao Tse, and their followers in the later Chow dynasty, and of 
Wang Ch’ung, as expressive of popular religion, in the Han. Sinism is the 
name for this world-view, which is “a complex pattern of concept and 
custom” (p. 39) typical of China as Hinduism is of India. Sinism is a 
“psychological culture center, traceable through all the millenia of Chi- 
nese history of which we have any clear knowledge” (Foreword). By re- 
garding the development of ideas within the schools of Confucius, Lao 
Tse, and Mo Tse as differing stresses or currents within the main stream 
of Sinism, it is believed that their interrelations and divergencies are seen 
in truer perspective and significance. This enables us, inter alia, to avoid 
perplexing talk of Confucianism before Confucius, to admit the important 
réle of the Tao concept outside of Laoism (heretofore called Taoism), 
and to recognize that Mo Tse, however heretical he appeared to Mencius, 
is a true exponent of the ancient Sinistic system. 

What are the characteristics of this basic Chinese world-view? An ex- 
amination of the ancient agricultural village life with the aid of the in- 
terpretations of Granet and Chavannes (chaps. i and ii) reveals a basic 
dependence upon “regularity and order, both in social life and in the nat- 
ural processes of agriculture and weather” (p. 22). These two kinds of 
regularity, social and cosmic, somehow get thought of as one and a notion 
of harmony within the workings of its constituent elements emerges as 
the highest ideal. This is the ground pattern. From it arise the basic 
principles common to all of China’s later thinkers (Hsiin Tse excepted), 
the definitive characteristics of Sinism as a philosophy. These turn out 
to be the assumptions (1) of “a potential and pre-established pattern” of 
cosmic order, (2) of a fixed and appropriate status for each individual in 
society under that order, and (3) of the greatest good as harmony within 
this socio-cosmic complex, and of all evil as disharmony within the same 
(pp. 47, 63, 121). All efforts of Chinese metaphysics to define the Tao 
are attempts at insight into this order, and all dicta of Chinese ethics are 
aimed at securing harmonious relationships within it. Dr. Creel canvasses 
the main thinkers of the creative period of ancient Chinese philosophy to 
show Sinism at work in diverse forms through them all. 
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Conceiving Sinism in this fashion, it must be admitted that Dr. Creel 
makes out a good case for its early and continued presence throughout 
ancient Chinese civilization. In lucid, smooth-running style he character- 
izes afresh the classic worthies of Chinese thought, finding in each the 
dream of a perfect harmony within an adjusted cosmic social order. One 
figure alone is refractory. Hstin Tse discards the notion of the cosmic 
moral order (¢ao) central to Sinism and thereby becomes for the author 
“a figure of paradoxes” (p. 85). Just why in a Sinistic society Hsiin Tse’s 
version of Confucianism should have dominated so many later centuries 
is a puzzle which our book does not resolve. The treatment of Lao Tse is 
a bit startling, for his philosophy is interpreted as the rationalization of a 
high-grade intellect excluded from functioning in public office. Evidently 
the writer was influenced here by his special study of Wang Ch’ung, who 
lived at a much later date. There is no doubt that Wang’s official disap- 
pointment motivated many a passage of his writing. But our biographical 
information concerning Lao is too scanty for that kind of conclusion. He 
may have been keeper of the Imperial Archives by choice and not by ex- 
clusion from something higher. But the point is after all a minor one. 

In the name “Sinism” Dr. Creel has coined a useful term. Whether he 
has actually produced new conceptual content may be questioned. Many 
writers on Chinese thought have recognized some common matrix of atti- 
tude and custom from which it sprang, nor has the agricultural economy 
been forgotten. And they have designated that complex by the names 
“ancient Confucianism,” “ancient Chinese religion,” “world conception 
of the Chinese,” etc. De Groot’s term was “universalism” or “univers- 
ism.” Nevertheless, “Sinism’” has the advantage of being brief, specif- 
ically indicative of China, and flexible enough to receive the findings of 
future research. 

The question that this book raises in the mind of the Western student 
of philosophy is whether Sinism is as peculiar to China as Dr. Creel would 
have us believe. In details it is of course thoroughly Chinese. But in its 
basic ideal of socio-cosmic harmony there is a similarity to Western 
stoicism which is not superficial. This fact challenges the author’s asser- 
tion that Sinism is the intellectual counterpart to China’s geographical iso- 
lation (p. 2). Is it barely possible that the number of basic alternatives 
in the human experiment of world-interpretation are after all few and 
that any one of them may be stimulated by more than one type of social 
origin? To the reviewer it is not so evident as it appears to be to Dr. 
Creel that the touchstone of Chinese thought readily dissolves the notion 
of the “psychological unity of mankind” (p. 3). Indeed, the presupposi- 
tion of such psychological unity is more hopeful for the suggestive value 








448 INTERNATIONAL JOURNAL OF ETHICS 


of Chinese thought for the Western student. For if Sinism is not the pe- 
culiar possession of a unique Chinese mind but is one of the possible hu- 
man ways of reacting to the total push of things, it is possible that we of 
the West can appropriate some of its values. Otherwise, why bother to 
write excellent books about it as Dr. Creel has done? 
CLARENCE H. HAMILTON 
HARTFORD SEMINARY FOUNDATION 


A Stupy IN THE Locic oF VALUE. By Mary Evelyn Clarke. London: 
University of London Press, 1929. Pp. 330. Price, 7s, 6d. 


This book is an attempt to show that the cognitive is the essential 
feature in the value-experience. The author claims that to value is to form 
a judgment as to what ought to be. It is this judgment which gives the ex- 
perience of valuing its character. The psychological description of the 
affective elements involved is thus an inadequate account of the experi- 
ence itself. The appeal should be made to logic rather than to psychology, 
since the question of origins is not the most important one. The psycho- 
logical interpretation of the genesis of the value experience can’t tell us 
what values are any more than an account of the process whereby we 
reach judgments can explain what we mean when we judge. The empirical 
method here shows its limitations. The fact that an experience occurs 
does not enable us to judge whether it was good that it should occur. A 
felt good and a genuine good are not the same thing. Philosophers have 
been quick, the author points out, to dispute the idea of the subjective ori- 
gin of truth. They should be as skeptical about the subjective origin of 
value. The problem is one that must be settled by having recourse to 
epistemology and logic, and the book seeks a logical answer through a 
careful analysis of epistemological considerations. 

The plausible character of the theories which trace values to the 
value-experiences of a subject arises, the author claims, out of the indefi- 
niteness of the conception of value itself. Apparently there is no object 
to which in certain circumstances value may not attach. But this, instead 
of showing that value is not in the objects, merely shows that value is a 
unique and therefore indefinable predicate which cannot be analyzed into 
any of the other properties of an object. On specific counts, also, the va- 
rious “subjective” theories are at fault. Obviously a value isn’t necessa- 
rily (as with Ehrenfels) an object of desire, for we value things that we 
possess and don’t desire. Nor can value be measured by the strength of 
desires. As Urban has shown, an increase in depth of value-feeling may 
mean a decrease in hedonic intensity. And Meinong is right in pointing 
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out that beautiful and agreeable are not the same thing. But Meinong is 
wrong, Miss Clarke thinks, in seeing qualitative differences between 
value-experiences and other emotional experiences. The difference lies, 
not in the quality of the emotion, but in the fact that the value experi- 
ence is primarily intellectual. A judgment conditions whatever emotion 
is felt. The judgment affirms not merely that the object exists (Meinong) 
or that we find pleasure in it, but that it should exist and is worthy to stim- 
ulate pleasure in us. An inquiry into the validity of the judgment means 
an appeal to logic. 

The theory of value as interest avoids some of the obvious objections 
to hedonism, but is inadequate on similar grounds to those noted in the 
foregoing. Objects in which no interest is taken are recognized as good 
though they are often overlooked on account of their uninteresting char- 
acter. Even Perry’s development of the interest theory, while it is episte- 
mologically realistic, pointing to interests as objective, is yet, asserts Miss 
Clarke, psychocentric and therefore dependent on psychology rather than 
logic. A certain confusion between means and ends seems to underlie 
many of these theories. Wealth is good, not simply because I desire it, 
but only if I desire it for an end that is good. If war is good in any sense, 
it is not because it is desired by savages but because some ends are realized 
by it. The murder of a good man is not good though an evil person may 
desire it. Here the pleasure of the evil person in the act makes the total 
situation worse than before, instead of injecting value into it. Pleasure is 
a good but not the good, nor is it essential to the experience of valuing. 

Those theories which make value neither strictly subjective nor ob- 
jective are also open to criticism. Against Dewey’s view that value is a 
quality of objects as related to subjects conditioned by judgment, Miss 
Clarke maintains that the judgment does not condition the value, but that 
through its recognition of the value’s prior existence the judgment condi- 
tions the act which the value requires. Alexander, she asserts, instead of 
holding to his statement that value is a determination of the subject-ob- 
ject situation seems to make it oscillate between the two poles. Especially 
unsatisfactory is his view that moral goodness arises out of human desires. 
The traditional illustrations are here invoked as unanswerable. Transi- 
tory aesthetic enjoyment is superior to prolonged animal indulgence, and 
a moment of heroism to a lifetime of prosaic contentment. 

Value is objective, then, in the sense that it is logically prior to the 
experience of it and to the judgment concerning it. We should not think 
of it as always involving a valuing process. An object of value is not neces- 
sarily valued by anybody. That we become aware of it through an expe- 
rience of valuing is, of course, true. But it does not need to be known in 
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order to exist. It is related to the process that discovers it as is any uni- 
versal to any act of awareness. Meinong is right in claiming that values 
are no more dependent for their existence on their being experienced than 
are other objects. Grass is green whether or not it appears so to the jaun- 
diced person. And an object does not cease to be good because men tem- 
porarily fail to appreciate it. Value is a quale, an indefinable conception, 
a simple notion like yellow or hard, recognizable when we meet it and 
grasped directly, though not through the senses. If its objects are suffi- 
ciently simple and clearly defined, it should be immediately apparent, 
just as is the fact that order is better than chaos and love than hate. It is 
not dependent on mind, nor does its existence suggest that reality is men- 
tal, for as an indefinable property it is not an existent of a mental type. 
With such arguments the author develops her thesis, acknowledging 
in places her dependence on Russell, Moore, and Laird, but showing that 
where she has drawn on them she has not done so uncritically. An English- 
woman now living in America, her work shows a wide acquaintance with 
British and continental writers on the nature of value, as well as with re- 
cent American thinking in this field. Her conclusions as to the way in 
which value is recognized suggest in some respects the work of the German 
phenomenologists, though her application of their method to the value 


problem is, with the possible exception of Scheler, more successful than 
their own. The volume as a whole is full of acute analysis and criticism 


and is one which should be taken into account by workers in the field. 
J. S. Brxter 


SMITH COLLEGE 


Cuicaco: AN EXPERIMENT IN SOCIAL SCIENCE RESEARCH. Edited by T. 
V. Smith and Leonard D. White. Chicago: University of Chicago 
Press, 1929. Pp. xi-++ 283. Price, $3.00. 

The Local Community Research Committee of the University of Chi- 
cago, representing the Departments of Philosophy, Sociology and Anthro- 
pology, History, Economics, and Political Science, and the School of So- 
cial Service Administration, was formed in 1923 to encourage and co-ordi- 
nate studies related to the urban life of the community. Since that time, 
because of the methods and techniques used, the amount of physical and 
intellectual effort utilized, and the morale created in the participants, the 
studies supervised by the Committee have constituted one of the most 
significant of contemporary projects in social science research. One hun- 
dred and sixty-two research assistants have contributed their efforts for 
various periods to the studies supervised by the Committee; the work has 





BOOK REVIEWS 451 


absorbed a considerable part of the time of a number of members of the 
University of Chicago Faculty; and considerable additional energy has, 
‘through co-operation from other agencies, been made to contribute to the 
studies. Besides the training and first-hand acquaintance with social facts 
furnished to the research workers, the research has produced as visible 
fruit some forty-five books, about the same number of articles, and about 
eighty completed but not yet published studies. The volume under review 
is an attempt upon the part of the Committee to survey the accomplish- 
ments of the first five years of work. 

In the first chapter, “The City as a Social Laboratory,” Professor 
Park outlines the considerations and principles at the basis of the type of 
research undertaken, and in the concluding chapter, “Social Science Re- 
search and the Community,” Professor T. V. Smith claims for the work 
of the Committee accomplishments and assets less tangible but perhaps 
more satisfying than the statistics and charts which occupy the center of 
the stage. Thus admirably rounded and guarded, the intervening ten 
chapters sketch, very briefly, the specific research performed under the 
supervision of the Committee. 

Though the studies cut across such a classification, it seems conven- 
ient to divide the results of the studies into three categories: (1) informa- 
tion forming part of an inventory or picture of the specific local commu- 
nity and its constituent parts and events; (2) methods or devices for solv- 
ing local community problems; and (3) principles of social change, or 
techniques for dealing with social phenomena, which could be utilized in 
other places or times. 

Practically all of the studies contribute something to the results of 
the first category. Among the more basic accomplishments for which the 
Committee is wholly or partly responsible may be mentioned the central- . 
ization in the hands of the Committee of research material from various 
other civic organizations, the arrangement with the Census Bureau for di- 
vision of the city for census purposes into 935 permanent tracts, the prep- 
aration of a base map showing utilization of land for the entire city, the 
plotting and study of social and racial areas in the city, various studies of 
major Chicago industries, and studies of governing agencies and public 
services in the urban area. Apparently much has been accomplished con- 
tributing to sketching the main outlines of a picture showing what is and 
has been going on in Chicago. The population of the urban area of Chi- 
cago is probably a twenty-fifth of the population of the United States, and 
the last census cost about twenty-five million dollars. Since a social inven- 
tory adequate for planning and control would be much more detailed than 
the census, and since much of the information in such an inventory must 
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continually be replaced by current research, it is evident that making a 
social inventory of the community is a tremendous task and that a very 
substantial beginning has been made. : 

Achievements in solving community problems depend upon, or are 
closely related to, accomplishments belonging to the first category. Such 
achievements are normally the result of requests for information or co- 
operation from governmental authorities or from civic organizations. 
Among results of this type may be mentioned the assistance furnished in 
formulating a means of co-ordinating the work of civic organizations, the 
survey of conditions of municipal employment and the furnishing of pro- 
posals for improvement, the working out of a technique for predicting the 
success of parole, and assistance of various kinds furnished by studies of 
the School of Social Service Administration to public and private social 
service agencies. The survey volume indicates considerable results in this 
group also, though in the nature of the case such results are dependent 
both on the previous accumulation of basic data and upon the willing- 
ness of the city to make use of the Committee’s resources. 

It is more difficult to judge, on the basis of the survey volume, how 
much has been done in the way of discovering principles or techniques ap- 
plicable to other social situations. The technique for predicting success 
on parole, Miss Jeter’s study of the methods of predicting population, such 
studies of institutions as Mowrer’s Family Disorganization and Montgom- 
ery’s survey of labor unions in the building trades, and studies of organ- 
ized crime, boys’ gangs, and the hobo, all have, or may have, usefulness for 
non-Chicagoans. In fact, all the studies, even those in intent limited to 
solving a unique local problem, are potentially a basis for, and a means 
of testing, principles and general conclusions. To what extent such po- 
tentiality has become an actuality is not indicated clearly by the survey 
volume. 

CHARNER M. PERRY 

UNIVERSITY OF TEXAS 


SHORTER NOTICES 
THE Son oF APOLLO: THEMES oF Prato. By Frederick J. E. Woodbridge. 

Boston and New York: Houghton Mifflin Co., 1929. Pp. ix+-272. Price, 

$4.00. 

If this be a popular book upon Plato, it is of the type that gains in appre- 
ciation from every increment of specialized knowledge one may have about 
Plato. It is an interpretation with which one may differ but with which it is very 
difficult to quarrel. Apart from a very few factual slips (such as the drawing of 
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support from Zeller for doubt as to the authenticity of the Laws, when Zeller 
renounces his own early doubt), the picture of Plato which it draws is difficult 
to quarrel with because it is presented as the author’s eidolon of Plato rather 
than as a historical character: “My Plato may not be yours, but yours, then, 
will certainly not be mine.” 

In seven chapters—‘The Life of Plato,” “The Writings of Plato,” “The 
Perfect City,” “Education,” “Love,” “Death,” and “Socrates”’—there is un- 
folded here in captivating and not infrequently moving style a self-justifying 
attitude if not an immortal character. Now and then the moral is pointed for 
modern life, as in marshaling Socratic support for the educational doctrine that 
a full understanding of the undebatable should precede freedom in discussing 
the debatable; but for the most part the picture invites inspection rather than 
application. Even though we did not know more about the son of Apollo than 
about the son of Ariston and Perictione, we should nevertheless be more inter- 
ested in the former. Where one’s treasure is there may well be his heart also. 
Professor Woodbridge has drawn an engaging picture of this mortal god, of this 
immortal man. Those who know not Plato will find the picture self-rewarding, 
and those who do know him will find his spirit here incarnated in a body that 


Plato himself could hardly hesitate to own. 
T. VAS: 


Essays AND Appresses. By John Burnet. London: Chatto & Windus, 1929. 

Pp. 299. Price, 15s. 

Professor John Burnet, of St. Andrews University, Scotland, was one of the 
best examples of Greek scholarship and of the power of a great teacher. These 
essays and addresses, of which the first was published in the /nternational Jour- 
nal of Ethics, 1897, are fragments of his work. They deal with education in the 
humanities and with certain problems of Platonic scholarship, the most interest- 


ing of which is the Socratic doctrine of the soul. 
C.D. B. 


MAHATMA GANDH?’s IpEAS, INCLUDING SELECTIONS FROM His WriTINcs. By 
C. F. Andrews. London: Allen & Unwin, 1929. Large 8vo. Pp. 382; Index. 
Price, 12s. 

Mr. C. F. Andrews is well known in England and America as a good friend 
of India and a close sympathizer with Gandhi. He acknowledges, however, in 
his Preface the excellence of Romain Rolland’s interpretation of Gandhi, and 
offers us here only a confirmation of a similar view. Gandhi is presented as a 
reformer of the Hindu tradition and Mr. Andrews does useful work in inter- 
preting for us the very different implications of that tradition as contrasted with 
the pale and morbid Christianity with which Mr. Andrews is familiar. There is 
no reference to the Roman or Greek forms of Christianity, to which Hinduism 
is more closely allied. But Gandhi’s general view of civilization is fully stated 
in Gandhi’s own words; and that is worth serious attention. It is an untenable 
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view for anyone but a sentimentalist or one unaware of historic developments. 
For example, Gandhi blandly asserts that modern civilization is materialistic, 
although he has no knowledge of Beethoven, Ravel, or Cézanne. He says that 
medical science is the essence of black magic—whatever that may mean, ap- 
parently without reference to the fact that the expectation of life for ordinary 
folk in England has been increased by fourteen years within the last half-cen- 
tury. But Gandhi is a sincere and simple man who aims at purifying men’s as- 
pirations and softening their methods. He is undoubtedly a great power in 
India; and the great benefit of his influence has been the return to an Indian 
tradition which can be contrasted with the European. But he seems unable to 
conceive in what ways the Indian tradition can develop in the modern world. 
This book is an example of ethical conceptions which remain in the misty regions 


of aphorism. The Greek tradition was more intelligent. 
C.D. B. 


THE LeacuE Counciz In Action. By T. P. Conwill-Evans. Oxford University 

Press, 1929. Large 8vo. Pp. 290. Price, 12s. 6d. 

Mr. Conwill-Evans has had the opportunity for close observation of the 
Council in action and for intimate conversation with members of the Secre- 
tariat: he has also the experience of daily practice in government as private 
secretary to the minister of agriculture in the Labour government of Great Bri- 


tain. His book is a most valuable and interesting study of the actual working of 
the Council. The powers of the Council as defined in the Covenant cannot really 
be understood without such an analysis of the problems dealt with during the 
last ten years as Mr. Conwill-Evans provides. In particular his account of the 
Vilna dispute is very clear; and the record of events is clearly used to indicate 
certain principles by which we can estimate the work of the Council. In that in- 
stance the influence of French policy is most clearly seen. Similarly with regard 
to the Corfu incident: Italy is known to have defied the League—with what re- 
sult one cannot yet say, since clearly the effect upon the opinion of the Italian 
government held in other countries may in the end prove to be the destruction 
of Fascism. 

The Council is, of course, only a part of the League system; and this book 
deals only with one kind of function which the Council performs. As an instru- 
ment of conciliation, Mr. Conwill-Evans proves that the Council has introduced 
something new in diplomacy. He studies very carefully the different ways— 
commissions, advisory opinions, and the rest—by which the Council has con- 
trived to prevent war. The book therefore is not merely a full record of events, 
within a limited category, but is also an important study in political science. 
Students of the organization of interstate relations will find the book indis- 


pensable. 
C.D, B. 
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GREAT BRITAIN AND THE SLAVE TRADE, 1839-1865. By W. L. Mathieson. Lon- 

don: Longmans, 1929. Large 8vo. Pp. 203. Price, 12s. 6d. 

Dr. Mathieson in an earlier book, British Slavery and Its Abolition, 1823- 
18 38, traced the beginnings of the antislavery movement. In this new book he is 
chiefly concerned with the action of the British squadron on the African coast 
until the days of Abraham Lincoln. The opposition on the part of antislavery 
groups to the methods taken by the British government is an interesting phase 
of idealism. Some Quakers appear to have approved the use of force against 
slave-trading, and others argued that it was useless. But perhaps the side-lights 
thrown on the characters of Gladstone, Bright, and Cobden are the most inter- 
esting parts of the book; for these three seem to have believed that “‘economic” 
policy ought to take precedence of humanitarianism. The student of ethics may 
find in the account of this controversy a practical problem in the relation of 
means and ends. The book is interestingly written and is drawn from first-hand 


authorities, such as contemporary debates in Parliament. 
C.D:8: 


THE EssENTIALS OF Democracy. By A. D. Lindsay, Master of Balliol College, 

Oxford. Oxford University Press, 1929. 8vo. Pp. 82. Price, 3s. 6d. 

These lectures were delivered at Swarthmore College. The Master of Bal- 
liol succeeds in a daring attempt to summarize the essential principles of the 
democratic tradition; and his short book is a brilliant presentation of the prob- 
lem and its solution. He shows the inadequacy of the conception of “consent” 
as the essence of democratic government; and he connects the other conception 
—free discussion of public affairs—with its modern rebirth in the religious con- 
gregations following the Reformation. At the end of the book “‘the sense of the 
meeting” is shown to have its most vital expressions in that “sense of the com- 
munity” on which all practical democracy must rest. For a short analysis of a 
contemporary political problem, the student could not do better than read this 


excellent treatise by the Master of Balliol. 
C.D. B. 


THE Book or DiocENEs LAERTIUS: Its Spirit AND METHOD. By Richard 
Hope. New York: Columbia University Press, 1930. Pp. xiv-+-241. Price, 
$3.50. 

In providing students of philosophy with an introduction to the book of 
Diogenes Laertius and an analysis of the thought-patterns underlying its com- 
position, Dr. Hope has made a useful contribution to historical methodology. 
Not a little of popular histories of Greek philosophy are due to Diogenes; so 
much in fact that it is imperative to have as critical an estimate of his reliability 
as is possible. Dr. Hope is modest in his assessment. 

When the history of the text is better known, when the date and place of the 
composition of the work have been more definitely fixed, when this ancient document 
has been thoroughly compared with other writings of the period, and when the more 
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general problems raised by the ‘outstanding characteristics of the work have been 
solved, the conclusions which at the present time appear justified, in view of the 
analysis made of the book, will be placed in their proper setting [p. 222]. 
Meantime, let it be observed that “the conclusions” here: reached are not 
conducive to dependence upon Diogenes as a source for Greek philosophy. 
When his reliability in general is measured by his reliability in dealing with 
Plato (where we can check him up, and where Dr. Hope does so), he appears as 
a clever man with interests of his own among which accurately understanding 
the philosophers did not bulk large, writing for a group of “near-intellectuals in 
an age of decline,” knowing them well and their social preoccupations, and suc- 
ceeding admirably with learned gossip in helping them while away many hours. 
A bibliography and Index complete this careful and useful evaluation. 
TNS: 


A BIBLICGRAPHY OF JOHN Dewey. By Milton Halsey Thomas and Herbert 
Wallace Schneider. New York: Columbia University Press, 1929. Pp. 
xxi-++151. Price, $3.00. 

Students of contemporary philosophy, as well as admirers of Mr. John 
Dewey, have long needed a guide to a philosophy so much talked of as that of 
Mr. Dewey. Not a little of his writing has been controversial, and not infre- 
quently greatly needed clarification of leading ideas in his books ‘could be found 
only in out-of-the-way articles, remarkably scattered. Here we have at last as 
complete a collection up to July, 1929, as double care and collaboration of 
Dewey himself could make possible. There are upward of five hundred items of 
Dewey’s authorship, and some two hundred relating to him. For here are in- 
cluded also articles about him, translations from him, and reviews of his works. 
The list is chronological and annotated. There is a complete Index, an illuminat- 
ing introductory essay on “John Dewey’s Empiricism” by Mr. Schneider (being 
a portion of the address delivered by the author in celebration of Dewey’s seven- 


tieth birthday), and an attractive format and type. 
T.V.S. 


Human History. By G. Elliott Smith. New York: W. W. Norton & Co., 1929. 

Pp. xviii+472. Price, $5.00. 

We have here in a single large volume an attempt at a synthetic interpreta- 
tion of the human adventure. The cultural historian treats with scant consider- 
ation the battles and more dramatic events of mankind. Man’s first discovery 
of death had more influence upon human history than all the battles of Napo- 
leon. Great learning is here brought to bear upon an account of the origin of 
culture, and the diffusion of it from Egypt into Asia, Europe, and America. The 
story of culture and its spread is told here not without a motive. Man’s venture 
is here paraded as a conflict between “the rationalism of Hellas and the super- 
stition of Egypt,” and the author lays all hope and some odds upon the eventual 
victory of reason over superstition. Special attention, therefore, is given in the 
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story to the study of the “tyranny of tradition.” “Natural man,” i.e., “man ut- 
terly devoid of culture,” was and is “the gentle and noble savage”’; and in this 
fact is to be found the hope for the future. Rescue the individual through the 
instrumentality of reason and save the race. 

TVS: 


THE ETHICAL BAsIs OF INTERNATIONAL LAw. By William Francis Roemer. 
Chicago: Loyola University Press, 1929. Pp. xiii++-190. Price, $2.50. 
Recognizing that mere aspirations and peaceful gestures will not insure 

permanent peace, the author argues that international peace depends upon the 

application of moral principles to international relations. He finds that the 
requisite moral principles are contained in the doctrines of natural and divine 
law developed primarily during the Middle Ages; but since passion and prej- 
udice obscure the version of natural law implanted in conscience, men require 
the assistance of a moral power in the interpretation of natural law. ‘Our posi- 

tive public international law needs the soul of natural law interpreted by a 

Christian authority, delegated by God, to make it live.” 

CHARNER M. PERRY 


Kant: Setections. Edited by Theodore Meyer Greene. “The Modern Stu- 
dent’s Library.” New York: Charles Scribner’s Sons, 1929. Pp. lxi+-526. 
This volume is made up of selections from The Critique of Pure Reason, 

The Fundamental Principles of the Metaphysic of Morals, The Critique of 

Practical Reason, and The Critique of Judgment, about two hundred and fifty 

pages being devoted to the first, a hundred to the ethical writings, and a hundred 

and fifty to the last. The editor seems to have shown excellent judgment both 
in the allotment of space to the works represented and in the selection of specific 
passages, though it seems unfortunate that the Prolegomena could not have been 
represented for the benefit of “teachers of philosophy” and beginning students. 

The Introduction gives a brief account of Kant’s life and a fairly comprehensive 

analysis of his main writings. 

CHARNER M. PERRY 


Brooxs-BriIGHT Prize EssAys—1929. New York: The Brooks-Bright Founda- 

tion. Pp. 143. 

The subject of these essays is “What is the psychological effect on the na- 
tional mind of great armed forces maintained ostensibly for national defense?” 
From some eighty-seven thousand essays written by high-school students six 
were selected as best, and the six essays selected constitute the present volume. 
As might be expected, each of the prize essays finds that great armed forces have 
bad psychological effects on the national mind. In view of the fact that the 
writers were high-school students, the knowledge and ingenuity displayed in 
tracing the bad effects of armaments are quite creditable. 

CHARNER M. PERRY 
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Tue Conquest or THOUGHT BY INVENTION. By H. Stafford Hatfield. “The 
New: Science Series.” New York: W. W. Norton & Co., 1929. Pp. 80. 
Price, $1.00. 

Assuming more or less without explicit argument that all activity having 
intrinsic worth involves meeting problems, working out original solutions, and 
taking the risk of failure, the author attempts to show that in most of the West- 
ern world events are combining to make such activity unnecessary or impossible. 
The result, already so close as to be perhaps inevitable, is that original thought 
will be isolated and rendered harmless in research institutes, while men in gen- 
eral lead safe, routine, hygienic, but colorless lives. In the human beehive of the 
near future individual liberty and responsibility will disappear, and each indi- 
vidual will, in a semihypnotic state devoid of worry, fear, or hope, perform his 
proper function, produce the proper number of children, die with adequate su- 
pervision, and have a carefully planned number of tears shed upon his grave. 
As a partial explanation of the course of recent history, the author presents an 
interesting and plausible theory in regard to human motivation. 

CHARNER M. PERRY 


THE FUTURE OF THE EarRTH. By Harold Jeffreys. “The New Science Series.” 

New York: W. W. Norton & Co., 1929. Pp. 79. Price, $1.00. 

Briefly and lucidly the author outlines the history of the earth and the moon 
. from their birth some hundreds of millions of years ago to their old age some 
hundreds of millions of years in the future. The certainty and nonchalance dis- 
played in dealing with events millions of years ago are disconcerting. One is in- 
clined to feel that the moon is a more intimate friend than his next door neigh- 
bor, and what is probably true, that one may more easily predict the behavior 
of the earth a hundred million years hence than the behavior tomorrow of a 


human acquaintance. 
CHARNER M. PERRY 


CriME, DEGENERACY AND IMMIGRATION. By David:A. Orebaugh. Boston: 

Richard G. Badger, 1929. Pp. 16-+-272. Price, $3.00. 

Intended to reach and interest, and possibly in some degree to instruct 
that great body of intelligent citizens who contribute to the forming of what is 
known as “public opinion,” this book is not the product of research but rather 
an expression of the alarm and moral disquietude produced in a public-spirited, 
educated man by various forms of social disorder. Its contention is that crime 
and other pathological social phenonema are caused fundamentally, not by so- 
ciological or environmental factors, but by racial degeneration. Crime, yellow 
journalism, political corruption indicate that racial degeneration has begun in 
this country; and such degeneration is the result primarily of the immigration of 
non-Nordic peoples. Emphasis upon moral education in the schools, reform of 
the jury system, appointment of judges, use of the short ballot, and other ex- 
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pedients are desirable; but the fundamental remedies, without which progres- 
sive degeneration is inevitable, are control of immigration, birth control, and 
sterilization of the unfit. 

CHARNER M. PERRY 


SocIoLoGy AND SIN. By P. Sargent Florence. “The New Science Series.” New 

York: W. W. Norton & Co., 1929. Pp. 98. Price, $1.00. 

In this brief but forceful essay the author argues that descriptive social sci- 
ences should be purified of moral uplift and moral criticism. “The embryonic 
and parlous state of economics, political science and sociology generally is prob- 
ably due more to the admixture of moral implication with scientific observation 
than to any other cause.” The presence of moral fervor in scientific research 
may introduce bias into the work of the scientist, or may lead the public to ac- 
cept or reject research on the basis of its moral tone rather than on the basis of 
the evidence. The presence of vague or variously interpreted moral terms in 
research may mislead either the scientist or the public or both. Consequently, 
the scientist should keep separate the optative mood of pure ethics, the impera- 
tive mood of applied ethics, and the indicative mood of descriptive science. 

CHARNER M. PERRY 


SCIENCE AND THE UNSEEN Wor Lp. By Arthur Stanley Eddington. New York: 

Macmillan Co., 1929. Pp. 91. $1.25. 

A Swarthmore lecture and a public pronouncement by the eminent phys- 
ical scientist A. S. Eddington, of the University of Cambridge, are each an 
event in themselves. In the little book before us we have the two together, a 
“double-header” (using typical American parlance). It is curious, indeed, how 
the reading of some books leaves us strangely stirred. New furrows have been 
made in our minds by suggestions, new and strange. Professor Eddington’s 
1929 lecture before the Society of Friends is shot through with provoking and 
stimulating thoughts about matters seen and unseen; we may not agree with 
him but we enjoy to be stirred. As a scientist views it, we are here by virtue of 
a series of cosmic accidents. Nature has produced, curiously enough, a creature 
which finds itself asking questions about itself. After having “tried out” mon- 
strous forms, stellar, planetary, inorganic and organic, it fortuitously achieved 
what is commonly known as “man,” a stirring, restless, inquiring little ‘mis- 
take.” But the scientist’s view is only one among others which may be equally 
valid. There is the strange claim of the mystic and the religious person who 
sees in the whole process a drama of value and purpose. The difference is not a 
fundamental one; it is only that of point of view. The cue to the methodology 
of the first is that of mechanism which is so successfully applied in physics; 
the cue to the other is the testimony of inner consciousness which evades phys- 
ical categories. Both are within their rights; each demands its own measuring 
rods. 
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Modern physics teaches thé strange lesson that we cannot penetrate “real- 
ity such-as-it-is” (cf. Kant’s Das Ding an Sich) but the most we can do is to 
construct workable symbols of “that-which-is.” The most immediate knowl- 
edge we have of reality is within; all else is mediate and inferential. Spiritual- 
ism need not go begging; it is the materialist’s turn today. 

The natural law of which science speaks is ideally inviolable. It is mate- 
rialism’s latest retreat. But this natural law is violently bent in such experi- 
ences of self-consciousness as thinking (which, unless it is creative, is a reductio 
ad absurdum) and in the moral experience of oughtness. Hence, it is workable 
only in certain phases of nature; mind you, not in all. The modern theologian 
who tries to carry over the concept of natural law in the spiritual realm makes 
a great mistake. He is taking the heart out of the spiritual. The problem of 
God’s existence is not nearly so important as the assurance of his revelation. 
It is hard to prove satisfactorily the existence of anything. We can logically 
prove as well non-existence. But then after all our verbiage we go on as before 
and “laugh it off.” So must we with the problem of arguing for God’s exist- 
ence. With the conviction of God’s relationship we may well laugh off any 
arguments, however flawless. Arguments rest ultimately upon premises, and 
these in turn upon inner assurances. Science intends to supplement and not to 
supplant the familiar. Religion should give us the spirit of quest; in this it 
would join hands with the spirit of science. It is always dangerous to come to 
the “arrival” point; for when one “has arrived” there is nothing more. Dog- 
matism and finalism are the dangerous foes to both science and religion. We 
may have our sincerest beliefs that we are on the right road; but that is some- 
thing different from saying that we are “cocksure.”” The Quakers have the 
guiding candle; they are in tune with the modern spirit. In essence they are 


“seekers.” 
VERGILIUS FERM 


DE OFFICIO HOMINIS ET CIVIS JUXTA LEGEM NATURALEM LIBRI DUO. By Samuel 
von Pufendorf. Vol. I: reproduction of 1682 edition; Vol. II: trans- 
lation of text by F. G. Moore, with translation (by H. F. Wright) of Wal- 
ter Schucking’s Introduction. Pp. 27¢-+-xii-++-167. Oxford: Oxford Uni- 
versity Press, 1927. 

This Latin work and its translation are No. 10 of the series of the “Classics 
of International Law” connected with the history and development of interna- 
tional law undertaken by the Carnegie Endowment for International Peace (Di- 
vision of International Law, Washington) “principally on account of the diffi- 
culty of procuring the texts in convenient form for scientific study.” Pufen- 
dorf’s seventeenth-century contribution to the principles of civil and natural 
law reflects both the special historical problems he faced in Germany and the 
more general principles that face international jurisprudence today. Likewise 
his approach is twofold: in line with the historical background, he adopts the 
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priority of theology and morals in determining the rights and duties of men in 
their civil affairs, e.g., religion (still connected with the state in the seventeenth 
century), contracts, speech, oaths, property ownership. Even in this first book, 
however, we find apart from historical associations discussion of fundamental 
subjects like human nature, natural law, the natural equality of men, the com- 
mon duties of humanity, and the principles of just interpretation of agree- 
ments and intentions. 

The second approach of Pufendorf starts Book II with “the natural state 
of men” in line with the classical theory of natural law inherited by Grotius, 
Hobbes, and Rousseau from ancient stoic and medieval law. What is interest- 
ing here from the logical standpoint is that Pufendorf develops in geometrical 
sequence man’s family duties; the internal structure of the state; the theory of 
sovereignty, war, and peace; and the duties of citizens from the single postu- 
late of sociability as the fundamental legal aspect of human nature. 

After discounting the local historical opinions of Pufendorf on these ethi- 
colegal problems, the modern student can benefit most from the quasi-mathe- 
matical clarity and method of this typical seventeenth-century work. The 
modern positivistic philosophy of law tends to drop all ethical considerations 
and retain only the descriptive functions of the natural sciences. Other tend- 
encies, however, show signs of dissatisfaction with the mere cataloguing of facts 
and precedents as a basis for the determination of justice: ‘This safely exter- 
nal and unimaginative method lends to Positivism both its weakness and its 
strength: its weakness, in that it is incapable of touching any of the ultimate 
problems of life; its strength, in that it never wanders out of the domain of 
lived truths” (A. Kocourek in Berolzheimer, The World’s Legal Philosophies, 
p. xx). Berolzheimer himself says: “In reality the philosophical basis of posi- 
tivism are quite uncritical” (ibid., p. 314). There is need of more rigorous con- 
sideration of fundamental principles, notwithstanding the tides of social change 
(cf. M. R. Cohen, “The Place of Logic in the Law,” Harvard Law Review, 
May, 1914). Pufendorf and the later rationalists (Wolff) made progress in 
this direction, however extreme their position. Pufendorf lived in an age which 
made tremendous advances in all the sciences by a reliance on mathematical 
methods. He combined the analyses of Grotius and Hobbes and developed his 
whole system synthetically “from the thought that the individual’s instinct 
toward self-preservation could be rationally and successfully fulfilled only by 
satisfying his social need” (Windelband, History of Philosophy [Tufts trans.], 
Pp. 432). 

For such insight and discussion the other works in the series ought to be 
equally valuable, including as they do the thought of jurists of diverse nation- 


alities who looked beyond their country and time. 
Puitrp PauL WIENER 
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Human NATURE AND MANAGEMENT. By Ordway Tead. New York: McGraw- 

Hill Book Co., 1929. Pp. x-+-312. 

Written primarily for executives, this book is not a contribution in applied 
psychology but rather an attempt to apply to problems of management various 
more or less generally accepted psychological principles. The first nine chap- 
ters, under such headings as “The Inborn Tendencies to Action,” “The Use and 
Control of Emotions,” and “The Learning Process,” state the psychological 
principles. In later chapters these are applied to such problems as “The Crea- 
tion of Morale” and “The Technique of Training.” The author has apparently 
been less concerned with attaining exactness and absolute truth than with fur- 
nishing practical guidance, and has not hesitated to borrow from common sense 
when psychology had little to offer. Though the discussion at times has a con- 
siderable element of vague generalities, the book is on the whole both interest- 


ing and potentially useful. 
CHARNER M. PERRY 


THE FOUNDATIONS OF JEWISH ETHICS. Compiled by Simon Bernfeld; trans- 
lated by Armin Hajman Koller. New York: Macmillan Co., 1929. Pp. 
266. Price, $2.50. 

. This book is made up of short passages selected from the Bible, the Tal- 
mud, Jewish religious and philosophical works of various times, and writings 
of modern Jewish scholars. The passages are arranged in chapters under such 
headings as “Freedom of Will,” “Reward and Punishment,” and “Knowledge 
and Morality.” The chapters are prefaced by short essays by various scholars. 

CHARNER M. Perry 


War AND PEACE IN THE New Licut or INTELLECTOLocy. By Abraham S. 
Schomer. Los Angeles: Provisional Committee for Calling an Alliance 
for the Scientific Control and Prevention of War, and the Scientific En- 
forcement and Advancement of Peace, 1929. Pp. 80. 

According to the author, intellectology, the exact science of thought, is a 
new social science the application of which to the problem of war constitutes 
the first successful attempt in the history of man to deal with the questions of 
war and peace, “not merely on the grounds of speculative morality, but on the 
grounds of strict science of fact and of application.” The contention of the 
pamphlet, stated briefly, is that the fundamental cause of war is an illusion of 
superiority which gives rise to a conviction that the nation concerned has the 
right to exploit the people of other nations. The author’s doctrines are on the 
whole both sensible and interesting; his claims that he has discovered a new 
science, and in its application new, important, and profound truths about war 


and peace, are interesting. 
CHARNER M. PERRY 
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GENERAL PsycHOLOGY FoR CoLLEGE StupENTS. By Carl Newton Rexroad. 

New York: Macmillan Co., 1929. Pp. xv-+-392. Price, $2.10. 

Since the author is quite averse to postulating non-physical forces or “‘hid- 
den dynamic urges residing somewhere within us,” the point of view of this 
book is decidedly behavioristic. The presentation is based largely upon con- 
crete experimental data, and the author has succeeded admirably in organizing 
his material and in stating it briefly but competently. Moreover, his physiolog- 
ical structure seems to provide efficient mechanisms for controlling verbaliza- 
tions, since he has been able to maintain consistently his point of view and to 
avoid embroidering his facts with fable. It seems probable that the book has 
two defects. In the first place, one suspects that if the author’s physiological 
structure and environment had been different, his verbalizations would have 
been different. And since he tells us nothing about his own environment and 
peculiar physiological structure, we have no assurance that his verbalizations 
are the result of a conditioning by the best possible environment. In the second 
place, it seems probable that if the book were furnished as a stimulus to be- 
ginning students in psychology their language responses on a quiz would be such 
as to set off in the teacher language responses which the students would not re- 
gard as complimentary. In other words, the book, though competently done, 
seems a trifle difficult for elementary students. 

CHARNER M. PERRY 


THE Mate ApproAcH. By Heinrich F. Wolf, M.D. Preface by Alfred Adler. 

New York: Covici, Friede, 1929. Pp. xx-++-200. Price, $3.00. 

Impressed by the typology of the male sexual approach, this physician has 
written with the avowed purpose of arming women with a knowledge needed in 
modern times. Following the publication in 1926 of his Die Strategie der ma- 
ennlichen Annaeherung, which dealt more particularly with the personal sexual 
problem, he now seeks, particularly, it would seem, with an American audience 
in mind, to treat the problem “not only as a phenomenon of the love game but 
in its causal relations to economics, the general trend of social evolution, and as 
a symptom of the times.” He then discusses through twenty-one headings “De- 
ception,” “Sentimentality,” “Confidence,” “Dollars,” “Mock Love,” “Don 
Juan,” etc. The treatment is literary rather than scientific, and the reader is 
likely to suspect a motivation in the author more complex even than that 
avowed. There is little doubt but that a treatment of this subject could be 
made of great value to life, but such a treatment would probably point the posi- 


tive rather than the monitory way. 
2s VD 
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